Office of Independent Counsel

containing information that has been
classified, or that may be eligible for
classification, by another agency under
the provision of Executive Order 12356
or any other Executive order con-
cerning the classification of records,
the Office shall refer the responsibil-
ities for responding to the request to
the agency that classified the informa-
tion or should consider the information
for classification. Whenever a record
contains information that has been de-
rivatively classified by the Office be-
cause it contains information classified
by another agency, the Office shall
refer the responsibility for responding
to the request to the agency that clas-
sified the underlying information; how-
ever, such referral shall extend only to
the information classified by the other
agency.

(e) Agreements regarding consultations.
No provision of this section shall pre-
clude formal or informal agreements
between the Office and another agency,
to eliminate the need for consultations
concerning requests or classes of re-
quests.

(f) Date for determining responsive
records. In determining records respon-
sive to a request for access, the Office
ordinarily will include only those
records within the Office’s possession
and control as of the date of its receipt
of the request.

§700.13 Form and content of Office re-
sponses.

(a) Form of notice granting request for
access. After the Office has made a de-
termination to grant a request for ac-
cess in whole or in part, the Office
shall so notify the requester in writing.
The notice shall describe the manner in
which access to the record will be
granted and shall inform the requester
of any fees to be charged in accordance
with §700.17.

(b) Form of motice denying request for
access. When the Office denies a request
for access in whole or in part it shall so
notify the requester in writing. The no-
tice shall be signed by the head of the
Office, or his designee, and shall in-
clude:

(1) The name and title or position of
the person responsible for the denial;

(2) A brief statement of the reason or
reasons for the denial, including the

§700.15

Privacy Act exemption or exemptions
that the Office has relied upon in deny-
ing the request and a brief explanation
of the manner in which the exemption
or exemptions apply to each record
withheld; and

(3) A statement that the denial may
be appealed under §700.18(a) and a de-
scription of the requirements of that
subsection.

(c) Record cannot be located or has
been destroyed. If a requested record
cannot be located from the information
supplied, or is known or believed to
have been destroyed or otherwise dis-
posed of, the Office shall so notify the
requester in writing.

(d) Medical records. When an indi-
vidual requests medical records per-
taining to himself that are not other-
wise exempt from individual access,
the Office may advise the individual
that the records will be provided only
to a physician, designated by the indi-
vidual, who requests the records and
establishes his identity in writing. The
designated physician shall determine
which records should be provided to the
individual and which records should
not be disclosed to the individual be-
cause of possible harm to the indi-
vidual or another person.

§700.14 Classified information.

In processing a request for access to
a record containing information that is
classified or classifiable under Execu-
tive Order 12356 or any other Executive
order concerning the classification of
records, the Office shall review the in-
formation to determine whether it war-
rants classification. Information that
does not warrant classification shall
not be withheld from a requester on
the basis of 5 U.S.C. 552a(k)(1). The Of-
fice shall, upon receipt of any appeal
involving classified or classifiable in-
formation, take appropriate action to
ensure compliance with the provisions
of Executive Order 12356.

§700.15 Records in exempt systems of
records.

(a) Law-enforcement records exempted
under subsections (5)(2) and (k)(2). Before
denying a request by an individual for
access to a law-enforcement record
that has been exempted from access
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§700.16

pursuant to 5 U.S.C. 552a(k)(2), the Of-
fice must review the requested record
to determine whether information in
the record has been used or is being
used to deny the individual any right,
privilege, or benefit for which he would
otherwise be eligible or to which he
would otherwise be entitled under fed-
eral law. If so, the Office shall notify
the requester of the existence of the
record and disclose such information to
the requester, except to the extent that
the information would identify a con-
fidential source. In cases when disclo-
sure of information in a law-enforce-
ment record could reasonably be ex-
pected to identify a confidential
source, the record shall not be dis-
closed to the requester unless the Of-
fice is able to delete from such infor-
mation all material that would iden-
tify the confidential source.

(b) Employee background investiga-
tions. When a requester requests access
to a record pertaining to a background
investigation and the record has been
exempted from access pursuant to 5
U.S.C. 552a(k)(b), the record shall not
be disclosed to the requester unless the
Office is able to delete from such
record all information that would iden-
tify a confidential source.

§700.16 Access to records.

(a) Manner of access. The Office, once
it has made a determination to grant a
request for access, shall grant the re-
quester access to the requested record
by—

(1) Providing the requester with a
copy of the record or

(2) Making the record available for
inspection by the requester at a rea-
sonable time and place.

The Office shall in either case charge
the requester applicable fees in accord-
ance with the provisions of §700.17. If
the Office provides access to a record
by making the record available for in-
spection by the requester, the manner
of such inspection shall not unreason-
ably disrupt the operations of the Of-
fice.

(b) Accompanying person. A requester
appearing in person to review his
records may be accompanied by an-
other individual of his own choosing.
Both the requester and the accom-
panying person shall be required to
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sign a form stating that the Office of
Independent Counsel is authorized to
disclose the record in the presence of
both individuals.

§700.17 Fees for access to records.

(a) When charged. The Office shall
charge fees pursuant to 5 TU.S.C.
552a(f)(5) for the copying of records to
afford access to individuals unless the
Office, in its discretion, waives or re-
duces the fees for good cause shown.
The Office shall charge fees only at the
rate of $0.10 per page. For materials
other than paper copies, the Office may
charge the direct costs of reproduction,
but only if the requester has been noti-
fied of such costs before they are in-
curred. Fees shall not be charged when
they would amount, in the aggregate,
for one request or for a series of related
requests, to less than $3.00. However,
the Office may, in its discretion, in-
crease the amount of this minimum
fee.

(b) Notice of estimated fees in excess of
$25. When the Office determines or esti-
mates that the fees to be charged under
this section may amount to more than
$25, the Office shall notify the re-
quester as soon as practicable of the
actual or estimated amount of the fee,
unless the requester has indicated in
advance his willingness to pay a fee as
high as that anticipated. (If only a por-
tion of the fee can be estimated read-
ily, the Office shall advise the re-
quester that the estimated fee may be
only a portion of the total fee.) When
the estimated fee exceeds $25 and the
Office has so notified the requester, the
Office will be deemed not to have re-
ceived the request for access to records
until the requester has agreed to pay
the anticipated fee. A notice to a re-
quester pursuant to this paragraph
shall offer him the opportunity to con-
fer with Office personnel with the ob-
ject of reformulating his request to
meet his needs at a lower cost.

(c) Form of payment. Requesters must
pay fees by check or money order made
payable to the Treasury of the United
States.

(d) Advance deposits. (1) When the es-
timated fee chargeable under this sec-
tion exceeds $25, the Office may require
a requester to make an advance deposit
of 25 percent of the estimated fee or an
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