§79.73

§79.73 Appeals procedures.

(a) An appeal must be in writing and
must be received by the Radiation Ex-
posure Compensation Program within
60 days of the date of the Decision de-
nying the claim, unless a greater pe-
riod has been permitted. Appeals must
be sent to the following address: Radi-
ation HExposure Compensation Pro-
gram, Appeal of Decision, U.S. Depart-
ment of Justice, P.O. Box 146, Ben
Franklin Station, Washington, DC
20044-0146.

(b) The claimant or eligible surviving
beneficiary must set forth in the ap-
peal the reason(s) why he or she be-
lieves that the Decision of the Assist-
ant Director is incorrect.

(c) Upon receipt of an appeal, the Ra-
diation Exposure Compensation Pro-
gram shall forward the appeal, the De-
cision, the claim, and all supporting
documentation to the Appeals Officer
for action on the appeal. If the appeal
is not received within the 60-day Dpe-
riod, or such greater period as may be
permitted, the appeal may be denied
without further review.

(d) The Appeals Officer shall review
any appeal and other information for-
warded by the Program. Within 90 days
after the receipt of an appeal, the Ap-
peals Officer shall issue a Memo-
randum either affirming or reversing
the Assistant Director’s Decision or,
when appropriate, remanding the claim
to the Assistant Director for further
action. The Memorandum shall include
a statement of the reason(s) for such
reversal, affirmance, or remand. The
Memorandum and all papers relating to
the claim shall be returned to the Ra-
diation Exposure Compensation Pro-
gram, which shall promptly inform the
claimant or eligible surviving bene-
ficiary of the action of the Appeals Of-
ficer. A Memorandum affirming or re-
versing the Assistant Director’s Deci-
sion shall be deemed to be the final ac-
tion of the Department of Justice on
the claim.

(e) Before seeking judicial review of a
decision denying a claim under the
Act, an individual must first seek re-
view by the designated Appeals Officer.
Once the appeals procedures are com-
pleted, an individual whose claim for
compensation under the Act is affirmed
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on appeal may seek judicial review in a
district court of the United States.

§79.74 Representatives and attorney’s
fees.

(a) Representation. In submitting and
presenting a claim to the Program, a
claimant or beneficiary may, but need
not, be represented by an attorney or
by a representative of an Indian Tribe
or tribal organization. Non-attorneys
(other than representatives of an In-
dian Tribe or tribal organization) are
not permitted to represent claimants
or beneficiaries before the Program. To
the extent that resources are available,
the Assistant Director will provide as-
sistance to all persons who file claims
for compensation. Only qualified attor-
neys, as described in paragraph (c) of
this section, may receive from a claim-
ant or beneficiary any fee in connec-
tion with a successful claim.

(b) Fees. (1) Notwithstanding any con-
tract, the attorney of a claimant or
beneficiary, along with any assistants
or experts retained by the attorney on
behalf of the claimant or beneficiary,
may not receive from a claimant or
beneficiary any fee for services ren-
dered, including costs incurred, in con-
nection with an unsuccessful claim.

(2) Notwithstanding any contract and
except as provided in paragraph (b)(3)
of this section, the attorney of a claim-
ant or beneficiary, along with any as-
sistants or experts retained by the at-
torney on behalf of the claimant or
beneficiary, may receive from a claim-
ant or beneficiary no more than 2% of
the total award for all services ren-
dered, including costs incurred, in con-
nection with a successful claim.

(3)(i) If an attorney entered into a
contract with the claimant or bene-
ficiary for services before July 10, 2000,
with respect to a particular claim, then
that attorney may receive up to 10% of
the total award for services rendered,
including costs incurred, in connection
with a successful claim.

(ii) If an attorney resubmits a pre-
viously denied claim, then that attor-
ney may receive up to 10% of the total
award to the claimant or beneficiary
for services rendered, including costs
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incurred, in connection with that sub-
sequently successful claim. Resubmis-
sion of a previously denied claim in-
cludes only those claims that were pre-
viously denied and refiled under the
Act.

(4) Any violation of paragraph (b) of
this section shall result in a fine of not
more than $5,000.

(c) Attorney qualifications. An attor-
ney may not represent a claimant or
beneficiary unless the attorney is en-
gaged in the private practice of law and
an active member in good standing of
the bar of the highest court of a state.
Attorneys who are members of mul-
tiple state bars, and who are sus-
pended, sanctioned, disbarred, or dis-
qualified from the practice of law for
professional misconduct in one state
may not represent a claimant or bene-
ficiary even though the attorney con-
tinues to remain in good standing of
the bar of another state. If a claimant
or beneficiary is represented by an at-
torney, then the attorney must submit
the following documents to the Pro-
gram along with the claim:

(1) A statement of the attorney’s ac-
tive membership in good standing of
the bar of the highest court of a state;
and

(2) A signed representation agree-
ment, retainer agreement, fee agree-
ment, or contract, documenting the at-
torney’s authorization to represent the
claimant or beneficiary. The document
must acknowledge that the Act’s fee
limitations are satisfied.

§79.75 Procedures
claims.

(a) All awards for compensation are
made in the form of one time lump sum
payments and shall be made to the
claimant or to the legal guardian of
the claimant, unless the claimant is
deceased at the time of the payment.
In cases involving a claimant who is
deceased, payment shall be made to
each eligible surviving beneficiary or
to the legal guardian acting on his or
her behalf, in accordance with the
terms and conditions specified in the
Act. Once the Program has received
the claimant’s or eligible surviving
beneficiary’s election to accept the
payment, the Assistant Director shall
ensure that the claim is paid within six
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weeks. All time frames for processing
claims under the Act are suspended
during periods when the Radiation
Trust Fund is not funded.

(b) In cases involving the approval of
a claim, the Assistant Director shall
take all necessary and appropriate
steps to determine the correct amount
of any offset to be made to the amount
awarded under the Act and to verify
the identity of the claimant or, in the
case of a deceased claimant, the exist-
ence of eligible surviving beneficiaries
who are entitled by the Act to receive
the payment the claimant would have
received. The Assistant Director may
conduct any investigation, and may re-
quire any claimant or eligible sur-
viving beneficiary to provide or exe-
cute any affidavit, record, or document
or authorize the release of any infor-
mation the Assistant Director deems
necessary to ensure that the compensa-
tion payment is made in the correct
amount and to the correct person(s). If
the claimant or eligible surviving bene-
ficiary fails or refuses to execute an af-
fidavit or release of information, or to
provide a record or document re-
quested, or fails to provide access to in-
formation, such failure or refusal may
be deemed to be a rejection of the pay-
ment, unless the claimant or eligible
surviving beneficiary does not have and
cannot obtain the legal authority to
provide, release or authorize access to
the required information, records or
documents.

(c) Prior to authorizing payment, the
Assistant Director shall require the
claimant or each eligible surviving
beneficiary to execute and provide an
affidavit (or declaration under oath on
the standard claim form) setting forth
the amount of any payment made pur-
suant to a final award or settlement on
a claim (other than a claim for work-
er’s compensation), against any person,
that is based on injuries incurred by
the claimant on account of:

(1) Exposure to radiation from an at-
mospheric detonation of a nuclear de-
vice while present in an affected area
(as defined in §79.11(a)) at any time
during the periods described in §79.11(c)
or §79.11(h);

(2) Exposure to radiation while par-
ticipating onsite in an atmospheric
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