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the Act, a more stringent prerequisite for
payment of extended benefits for pregnancy-
related medical conditions, such as a re-
quirement for total disability, cannot be im-
posed. Thus, in this instance, in order to
comply with the Act, the employer must
treat other medical conditions as pregnancy-
related conditions are treated.

31. Q. Can the added cost of bringing ben-
efit plans into compliance with the Act be
apportioned between the employer and em-
ployee?

A. The added cost, if any, can be appor-
tioned between the employer and employee
in the same proportion that the cost of the
fringe benefit plan was apportioned on Octo-
ber 31, 1978, if that apportionment was non-
discriminatory. If the costs were not appor-
tioned on October 31, 1978, they may not be
apportioned in order to come into compli-
ance with the Act. However, in no cir-
cumstance may male or female employees be
required to pay unequal apportionments on
the basis of sex or pregnancy.

32. Q. In order to come into compliance
with the Act, may an employer reduce bene-
fits or compensation?

A. In order to come into compliance with
the Act, benefits or compensation which an
employer was paying on October 31, 1978 can-
not be reduced before October 31, 1979 or be-
fore the expiration of a collective bargaining
agreement in effect on October 31, 1978,
whichever is later.

Where an employer has not been in compli-
ance with the Act by the times specified in
the Act, and attempts to reduce benefits, or
compensation, the employer may be required
to remedy its practices in accord with ordi-
nary title VII remedial principles.

33. Q. Can an employer self-insure benefits
for pregnancy-related conditions if it does
not self-insure benefits for other medical
conditions?

A. Yes, so long as the benefits are the
same. In measuring whether benefits are the
same, factors other than the dollar coverage
paid should be considered. Such factors in-
clude the range of choice of physicians and
hospitals, and the processing and promptness
of payment of claims.

34. Q. Can an employer discharge, refuse to
hire or otherwise discriminate against a
woman because she has had an abortion?

A. No. An employer cannot discriminate in
its employment practices against a woman
who has had an abortion.

35. Q. Is an employer required to provide
fringe benefits for abortions if fringe benefits
are provided for other medical conditions?

A. All fringe benefits other than health in-
surance, such as sick leave, which are pro-
vided for other medical conditions, must be
provided for abortions. Health insurance,
however, need be provided for abortions only
where the life of the woman would be endan-
gered if the fetus were carried to term or
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where medical complications arise from an
abortion.

36. Q. If complications arise during the
course of an abortion, as for instance exces-
sive hemorrhaging, must an employer’s
health insurance plan cover the additional
cost due to the complications of the abor-
tion?

A. Yes. The plan is required to pay those
additional costs attributable to the com-
plications of the abortion. However, the em-
ployer is not required to pay for the abortion
itself, except where the life of the mother
would be endangered if the fetus were carried
to term.

37. Q. May an employer elect to provide in-
surance coverage for abortions?

A. Yes. The Act specifically provides that
an employer is not precluded from providing
benefits for abortions whether directly or
through a collective bargaining agreement,
but if an employer decides to cover the costs
of abortion, the employer must do so in the
same manner and to the same degree as it
covers other medical conditions.

[44 FR 23805, Apr. 20, 1979]

PART 1605—GUIDELINES ON DIS-
gRIoMINATION BECAUSE OF RELI-
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of 1964.
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APPENDIX A TO §§1605.2 AND 1605.3—BACK-
GROUND INFORMATION

AUTHORITY: Title VII of the Civil Rights
Act of 1964, as amended, 42 U.S.C. 2000e et seq.

SOURCE: 45 FR 72612, Oct. 31, 1980, unless
otherwise noted.

§1605.1 “Religious” nature of a prac-
tice or belief.

In most cases whether or not a prac-
tice or belief is religious is not at issue.
However, in those cases in which the
issue does exist, the Commission will
define religious practices to include
moral or ethical beliefs as to what is
right and wrong which are sincerely
held with the strength of traditional
religious views. This standard was de-
veloped in United States v. Seeger, 380
U.S. 163 (1965) and Welsh v. United
States, 398 U.S. 333 (1970). The Commis-
sion has consistently applied this
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§1605.2

standard in its decisions.! The fact
that no religious group espouses such
beliefs or the fact that the religious
group to which the individual professes
to belong may not accept such belief
will not determine whether the belief is
a religious belief of the employee or
prospective employee. The phrase ‘‘re-
ligious practice’ as used in these
Guidelines includes both religious ob-
servances and practices, as stated in
section 701(j), 42 U.S.C. 2000e(j).

§1605.2 Reasonable accommodation
without undue hardship as re-
quired by section 701(j) of title VII
of the Civil Rights Act of 1964.

(a) Purpose of this section. This sec-
tion clarifies the obligation imposed by
title VII of the Civil Rights Act of 1964,
as amended, (sections 701(j), 703 and
717) to accommodate the religious
practices of employees and prospective
employees. This section does not ad-
dress other obligations under title VII
not to discriminate on grounds of reli-
gion, nor other provisions of title VII.
This section is not intended to limit
any additional obligations to accom-
modate religious practices which may
exist pursuant to constitutional, or
other statutory provisions; neither is it
intended to provide guidance for stat-
utes which require accommodation on
bases other than religion such as sec-
tion 503 of the Rehabilitation Act of
1973. The legal principles which have
been developed with respect to dis-
crimination prohibited by title VII on
the bases of race, color, sex, and na-
tional origin also apply to religious
discrimination in all circumstances
other than where an accommodation is
required.

(b) Duty to accommodate. (1) Section
701(j) makes it an unlawful employ-
ment practice under section 703(a)(1)
for an employer to fail to reasonably
accommodate the religious practices of
an employee or prospective employee,
unless the employer demonstrates that
accommodation would result in undue
hardship on the conduct of its busi-
ness.?2

1See CD 76-104 (1976), CCH 96500; CD 71-2620
(1971), CCH 96283; CD 71-779 (1970), CCH 9 6180.

2See Trans World Airlines, Inc. v. Hardison,
432 U.S. 63, 74 (1977).
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(2) Section 701(j) in conjunction with
section 703(c), imposes an obligation on
a labor organization to reasonably ac-
commodate the religious practices of
an employee or prospective employee,
unless the labor organization dem-
onstrates that accommodation would
result in undue hardship.

(3) Section 1605.2 is primarily di-
rected to obligations of employers or
labor organizations, which are the enti-
ties covered by title VII that will most
often be required to make an accom-
modation. However, the principles of
§1605.2 also apply when an accommoda-
tion can be required of other entities
covered by title VII, such as employ-
ment agencies (section 703(b)) or joint
labor-management committees con-
trolling apprecticeship or other train-
ing or retraining (section 703(d)). (See,
for example, §1605.3(a) ‘‘Scheduling of
Tests or Other Selection Procedures.”)

(c) Reasonable accommodation. (1)
After an employee or prospective em-
ployee notifies the employer or labor
organization of his or her need for a re-
ligious accommodation, the employer
or labor organization has an obligation
to reasonably accommodate the indi-
vidual’s religious practices. A refusal
to accommodate is justified only when
an employer or labor organization can
demonstrate that an undue hardship
would in fact result from each avail-
able alternative method of accommo-
dation. A mere assumption that many
more people, with the same religious
practices as the person being accom-
modated, may also need accommoda-
tion is not evidence of undue hardship.

(2) When there is more than one
method of accommodation available
which would not cause undue hardship,
the Commission will determine wheth-
er the accommodation offered is rea-
sonable by examining:

(i) The alternatives for accommoda-
tion considered by the employer or
labor organization; and

(ii) The alternatives for accommoda-
tion, if any, actually offered to the in-
dividual requiring accommodation.
Some alternatives for accommodating
religious practices might disadvantage
the individual with respect to his or
her employment opportunites, such as
compensation, terms, conditions, or
privileges of employment. Therefore,
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