§1607.3

essential element of any effective af-
firmative action program; but recruit-
ment practices are not considered by
these guidelines to be selection proce-
dures. Similarly, these guidelines do
not pertain to the question of the law-
fulness of a seniority system within
the meaning of section 703(h), Execu-
tive Order 11246 or other provisions of
Federal law or regulation, except to
the extent that such systems utilize se-
lection procedures to determine quali-
fications or abilities to perform the
job. Nothing in these guidelines is in-
tended or should be interpreted as dis-
couraging the use of a selection proce-
dure for the purpose of determining
qualifications or for the purpose of se-
lection on the basis of relative quali-
fications, if the selection procedure
had been validated in accord with these
guidelines for each such purpose for
which it is to be used.

D. Limitations. These guidelines apply
only to persons subject to title VII, Ex-
ecutive Order 11246, or other equal em-
ployment opportunity requirements of
Federal law. These guidelines do not
apply to responsibilities under the Age
Discrimination in Employment Act of
1967, as amended, not to discriminate
on the basis of age, or under sections
501, 503, and 504 of the Rehabilitation
Act of 1973, not to discriminate on the
basis of handicap.

E. Indian preference not affected.
These guidelines do not restrict any
obligation imposed or right granted by
Federal law to users to extend a pref-
erence in employment to Indians living
on or near an Indian reservation in
connection with employment opportu-
nities on or near an Indian reservation.

§1607.3 Discrimination defined: Rela-
tionship between use of selection
procedures and discrimination.

A. Procedure having adverse impact
constitutes discrimination unless justified.
The use of any selection procedure
which has an adverse impact on the
hiring, promotion, or other employ-
ment or membership opportunities of
members of any race, sex, or ethnic
group will be considered to be discrimi-
natory and inconsistent with these
guidelines, unless the procedure has
been validated in accordance with
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these guidelines, or the provisions of
section 6 below are satisfied.

B. Consideration of suitable alternative
selection procedures. Where two or more
selection procedures are available
which serve the user’s legitimate inter-
est in efficient and trustworthy work-
manship, and which are substantially
equally valid for a given purpose, the
user should use the procedure which
has been demonstrated to have the
lesser adverse impact. Accordingly,
whenever a validity study is called for
by these guidelines, the user should in-
clude, as a part of the validity study,
an investigation of suitable alternative
selection procedures and suitable alter-
native methods of using the selection
procedure which have as little adverse
impact as possible, to determine the
appropriateness of using or validating
them in accord with these guidelines. If
a user has made a reasonable effort to
become aware of such alternative pro-
cedures and validity has been dem-
onstrated in accord with these guide-
lines, the use of the test or other selec-
tion procedure may continue until such
time as it should reasonably be re-
viewed for currency. Whenever the user
is shown an alternative selection pro-
cedure with evidence of less adverse
impact and substantial evidence of va-
lidity for the same job in similar cir-
cumstances, the user should inves-
tigate it to determine the appropriate-
ness of using or validating it in accord
with these guidelines. This subsection
is not intended to preclude the com-
bination of procedures into a signifi-
cantly more valid procedure, if the use
of such a combination has been shown
to be in compliance with the guide-
lines.

§1607.4 Information on impact.

A. Records concerning impact. Bach
user should maintain and have avail-
able for inspection records or other in-
formation which will disclose the im-
pact which its tests and other selection
procedures have upon employment op-
portunities of persons by identifiable
race, sex, or ethnic group as set forth
in paragraph B of this section, in order
to determine compliance with these
guidelines. Where there are large num-
bers of applicants and procedures are
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