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(4) Opinions that fail to reach a more 
likely than not conclusion. An opinion 
that does not reach a conclusion at a 
confidence level of at least more likely 
than not with respect to a significant 
Federal tax issue must prominently 
disclose that— 

(i) The opinion does not reach a con-
clusion at a confidence level of at least 
more likely than not with respect to 
one or more significant Federal tax 
issues addressed by the opinion; and 

(ii) With respect to those significant 
Federal tax issues, the opinion was not 
written, and cannot be used by the tax-
payer, for the purpose of avoiding pen-
alties that may be imposed on the tax-
payer. 

(5) Advice regarding required disclo-
sures. In the case of any disclosure re-
quired under this section, the practi-
tioner may not provide advice to any 
person that is contrary to or incon-
sistent with the required disclosure. 

(f) Effect of opinion that meets these 
standards—(1) In general. An opinion 
that meets the requirements of this 
section satisfies the practitioner’s re-
sponsibilities under this section, but 
the persuasiveness of the opinion with 
regard to the tax issues in question and 
the taxpayer’s good faith reliance on 
the opinion will be determined sepa-
rately under applicable provisions of 
the law and regulations. 

(2) Standards for other written advice. 
A practitioner who provides written 
advice that is not a covered opinion for 
purposes of this section is subject to 
the requirements of § 10.37. 

(g) Effective date. This section applies 
to written advice that is rendered after 
June 20, 2005. 

[T.D. 9011, 67 FR 48771, July 26, 2002, as 
amended by T.D. 9165, 69 FR 75842, Dec. 20, 
2004; 70 FR 19892, Apr. 15, 2005; 70 FR 28825, 
May 19, 2005; T.D. 9359, 72 FR 54549, Sept. 26, 
2007] 

§ 10.36 Procedures to ensure compli-
ance. 

(a) Requirements for covered opinions. 
Any practitioner who has (or practi-
tioners who have or share) principal 
authority and responsibility for over-
seeing a firm’s practice of providing 
advice concerning Federal tax issues 
must take reasonable steps to ensure 
that the firm has adequate procedures 

in effect for all members, associates, 
and employees for purposes of com-
plying with § 10.35. Any such practi-
tioner will be subject to discipline for 
failing to comply with the require-
ments of this paragraph if— 

(1) The practitioner through willful-
ness, recklessness, or gross incom-
petence does not take reasonable steps 
to ensure that the firm has adequate 
procedures to comply with § 10.35, and 
one or more individuals who are mem-
bers of, associated with, or employed 
by, the firm are, or have, engaged in a 
pattern or practice, in connection with 
their practice with the firm, of failing 
to comply with § 10.35; or 

(2) The practitioner knows or should 
know that one or more individuals who 
are members of, associated with, or 
employed by, the firm are, or have, en-
gaged in a pattern or practice, in con-
nection with their practice with the 
firm, that does not comply with § 10.35 
and the practitioner, through willful-
ness, recklessness, or gross incom-
petence, fails to take prompt action to 
correct the noncompliance. 

(b) Effective date. This section is ap-
plicable after June 20, 2005. 

[T.D. 9011, 67 FR 48771, July 26, 2002, as 
amended by T.D. 9165, 69 FR 75842, Dec. 20, 
2004] 

§ 10.37 Requirements for other written 
advice. 

(a) Requirements. A practitioner must 
not give written advice (including elec-
tronic communications) concerning 
one or more Federal tax issues if the 
practitioner bases the written advice 
on unreasonable factual or legal as-
sumptions (including assumptions as to 
future events), unreasonably relies 
upon representations, statements, find-
ings or agreements of the taxpayer or 
any other person, does not consider all 
relevant facts that the practitioner 
knows or should know, or, in evalu-
ating a Federal tax issue, takes into 
account the possibility that a tax re-
turn will not be audited, that an issue 
will not be raised on audit, or that an 
issue will be resolved through settle-
ment if raised. All facts and cir-
cumstances, including the scope of the 
engagement and the type and speci-
ficity of the advice sought by the client 
will be considered in determining 
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whether a practitioner has failed to 
comply with this section. In the case of 
an opinion the practitioner knows or 
has reason to know will be used or re-
ferred to by a person other than the 
practitioner (or a person who is a mem-
ber of, associated with, or employed by 
the practitioner’s firm) in promoting, 
marketing or recommending to one or 
more taxpayers a partnership or other 
entity, investment plan or arrange-
ment a significant purpose of which is 
the avoidance or evasion of any tax im-
posed by the Internal Revenue Code, 
the determination of whether a practi-
tioner has failed to comply with this 
section will be made on the basis of a 
heightened standard of care because of 
the greater risk caused by the practi-
tioner’s lack of knowledge of the tax-
payer’s particular circumstances. 

(b) Effective date. This section applies 
to written advice that is rendered after 
June 20, 2005. 

[T.D. 9011, 67 FR 48771, July 26, 2002, as 
amended by T.D. 9165, 69 FR 75842, Dec. 20, 
2004; 70 FR 20805, Apr. 21, 2005] 

§ 10.38 Establishment of advisory com-
mittees. 

(a) Advisory committees. To promote 
and maintain the public’s confidence in 
tax advisors, the Director of the Office 
of Professional Responsibility is au-
thorized to establish one or more advi-
sory committees composed of at least 
five individuals authorized to practice 
before the Internal Revenue Service. 
The Director should ensure that mem-
bership of an advisory committee is 
balanced among those who practice as 
attorneys, accountants, and enrolled 
agents. Under procedures prescribed by 
the Director, an advisory committee 
may review and make general rec-
ommendations regarding professional 
standards or best practices for tax ad-
visors, including whether hypothetical 
conduct would give rise to a violation 
of §§ 10.35 or 10.36. 

(b) Effective date. This section applies 
after December 20, 2004. 

[T.D. 9011, 67 FR 48771, July 26, 2002, as 
amended by T.D. 9165, 69 FR 75842, Dec. 20, 
2004] 

Subpart C—Sanctions for Violation 
of the Regulations 

SOURCE: T.D. 9011, 67 FR 48774, July 26, 2002, 
unless otherwise noted. 

§ 10.50 Sanctions. 

(a) Authority to censure, suspend, or 
disbar. The Secretary of the Treasury, 
or delegate, after notice and an oppor-
tunity for a proceeding, may censure, 
suspend, or disbar any practitioner 
from practice before the Internal Rev-
enue Service if the practitioner is 
shown to be incompetent or disrepu-
table (within the meaning of § 10.51), 
fails to comply with any regulation in 
this part (under the prohibited conduct 
standards of § 10.52), or with intent to 
defraud, willfully and knowingly mis-
leads or threatens a client or prospec-
tive client. Censure is a public rep-
rimand. 

(b) Authority to disqualify. The Sec-
retary of the Treasury, or delegate, 
after due notice and opportunity for 
hearing, may disqualify any appraiser 
for a violation of these rules as appli-
cable to appraisers. 

(1) If any appraiser is disqualified 
pursuant to this subpart C, the ap-
praiser is barred from presenting evi-
dence or testimony in any administra-
tive proceeding before the Department 
of the Treasury or the Internal Rev-
enue Service, unless and until author-
ized to do so by the Director of the Of-
fice of Professional Responsibility pur-
suant to § 10.81, regardless of whether 
the evidence or testimony would per-
tain to an appraisal made prior to or 
after the effective date of disqualifica-
tion. 

(2) Any appraisal made by a disquali-
fied appraiser after the effective date 
of disqualification will not have any 
probative effect in any administrative 
proceeding before the Department of 
the Treasury or the Internal Revenue 
Service. An appraisal otherwise barred 
from admission into evidence pursuant 
to this section may be admitted into 
evidence solely for the purpose of de-
termining the taxpayer’s reliance in 
good faith on such appraisal. 

(c) Authority to impose monetary pen-
alty—(1) In general. (i) The Secretary of 
the Treasury, or delegate, after notice and 
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