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needed for the orderly disposition of
proceedings;

(5) Rule on offers of proof, receive
relevant evidence, and examine wit-
nesses;

(6) Take or authorize the taking of
depositions or answers to requests for
admission;

(7) Receive and consider oral or writ-
ten argument on facts or law;

(8) Hold or provide for the holding of
conferences for the settlement or sim-
plification of the issues with the con-
sent of the parties;

(9) Perform such acts and take such
measures as are necessary or appro-
priate to the efficient conduct of any
proceeding; and

(10) Make decisions.

(c) Effective/applicability date. This
section is applicable on September 26,
2007.

[T.D. 9011, 67 FR 48765, July 26, 2002, as
amended by T.D. 9359, 72 FR 54552, Sept. 26,
2007]

§10.71 Discovery.

(a) In general. Discovery may be per-
mitted, at the discretion of the Admin-
istrative Law Judge, only upon written
motion demonstrating the relevance,
materiality and reasonableness of the
requested discovery and subject to the
requirements of §10.72(d)(2) and (3).
Within 10 days of receipt of the answer,
the Administrative Law Judge will no-
tify the parties of the right to request
discovery and the timeframes for filing
a request. A request for discovery, and
objections, must be filed in accordance
with §10.68. In response to a request for
discovery, the Administrative Law
Judge may order—

(1) Depositions upon oral examina-
tion; or

(2) Answers to requests for admis-
sion.

(b) Depositions upon oral examination—
(1) A deposition must be taken before
an officer duly authorized to admin-
ister an oath for general purposes or
before an officer or employee of the In-
ternal Revenue Service who is author-
ized to administer an oath in Federal
tax law matters.

(2) In ordering a deposition, the Ad-
ministrative Law Judge will require
reasonable notice to the opposing party
as to the time and place of the deposi-
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tion. The opposing party, if attending,
will be provided the opportunity for
full examination and cross-examina-
tion of any witness.

(3) Expenses in the reporting of depo-
sitions shall be borne by the party at
whose instance the deposition is taken.
Travel expenses of the deponent shall
be borne by the party requesting the
deposition, unless otherwise authorized
by Federal law or regulation.

(¢c) Requests for admission. Any party
may serve on any other party a written
request for admission of the truth of
any matters which are not privileged
and are relevant to the subject matter
of this proceeding. Requests for admis-
sion shall not exceed a total of 30 (in-
cluding any subparts within a specific
request) without the approval from the
Administrative Law Judge.

(d) Limitations. Discovery shall not be
authorized if—

(1) The request fails to meet any re-
quirement set forth in paragraph (a) of
this section;

(2) It will unduly delay the pro-
ceeding;

(3) It will place an undue burden on
the party required to produce the dis-
covery sought;

(4) It is frivolous or abusive;

(5) It is cumulative or duplicative;

(6) The material sought is privileged
or otherwise protected from disclosure
by law;

(7) The material sought relates to
mental impressions, conclusions, or
legal theories of any party, attorney,
or other representative, of a party pre-
pared in anticipation of a proceeding;
or

(8) The material sought is available
generally to the public, equally to the
parties, or to the party seeking the dis-
covery through another source.

(e) Failure to comply. Where a party
fails to comply with an order of the Ad-
ministrative Law Judge under this sec-
tion, the Administrative Law Judge
may, among other things, infer that
the information would be adverse to
the party failing to provide it, exclude
the information from evidence or issue
a decision by default.

(f) Other discovery. No discovery other
than that specifically provided for in
this section is permitted.
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(g) Effective/applicability date. This
section is applicable to proceedings ini-
tiated on or after September 26, 2007.

[T.D. 9359, 72 FR 54552, Sept. 26, 2007]

§10.72 Hearings.

(a) In general—(1) Presiding officer. An
Administrative Law Judge will preside at
the hearing on a complaint filed under
$10.60 for the sanction of a practitioner,
employer, firm or other entity, or ap-
praiser.

(2) Time for hearing. Absent a deter-
mination by the Administrative Law
Judge that, in the interest of justice, a
hearing must be held at a later time, the
Administrative Law Judge should, on no-
tice sufficient to allow proper preparation,
schedule the hearing to occur mno later
than 180 days after the time for filing the
answer.

(3) Procedural requirements. (i) Hear-
ings will be stenographically recorded and
transcribed and the testimony of witnesses
will be taken under oath or affirmation.

(ii) Hearings will be conducted pursu-
ant to 5 U.S.C. 556.

(iii) A hearing in a proceeding re-
quested under §10.82(g) will be con-
ducted de novo.

(iv) An evidentiary hearing must be
held in all proceedings prior to the
issuance of a decision by the Adminis-
trative Law Judge unless—

(A) The Director of the Office of Pro-
fessional Responsibility withdraws the
complaint;

(B) A decision is issued by default
pursuant to §10.64(d);

(C) A decision is
§10.82(e);

(D) The respondent requests a deci-
sion on the written record without a
hearing; or

(E) The Administrative Law Judge
issues a decision under §10.68(d) or
rules on another motion that disposes
of the case prior to the hearing.

(b) Cross-examination. A party is enti-
tled to present his or her case or defense
by oral or documentary evidence, to sub-
mit rebuttal evidence, and to conduct
cross-examination, in the presence of the
Administrative Law Judge, as may be re-
quired for a full and true disclosure of the
facts. This paragraph (b) does not limit a
party from presenting evidence contained
within a deposition when the Administra-
tive Law Judge determines that the depo-
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sition has been obtained in compliance
with the rules of this subpart D.

(c) Prehearing memorandum. Unless
otherwise ordered by the Administrative
Law Judge, each party shall file, and
serve on the opposing party or the oppos-
ing party’s representative, prior to any
hearing, a prehearing memorandum con-
taining—

(1) A list (together with a copy) of all
proposed exhibits to be used in the par-
ty’s case in chief;

(2) A list of proposed witnesses, in-
cluding a synopsis of their expected
testimony, or a statement that no wit-
nesses will be called;

(3) Identification of any proposed ex-
pert witnesses, including a synopsis of
their expected testimony and a copy of
any report prepared by the expert or at
his or her direction; and

(4) A list of undisputed facts.

(d) Publicity—(1) In general. All reports
and decisions of the Secretary of the
Treasury, or delegate, including any re-
ports and decisions of the Administrative
Law Judge, under this subpart D are, sub-
ject to the protective measures in para-
graph (d)(4) of this section, public and
open to inspection within 30 days after
the agency’s decision becomes final.

(2) Request for additional publicity. The
Administrative Law Judge may grant a re-
quest by a practitioner or appraiser that
all the pleadings and evidence of the dis-
ciplinary proceeding be made available for
inspection where the parties stipulate in
advance to adopt the protective measures
in paragraph (d)(4) of this section.

(38) Returns and return information—(i)
Disclosure to practitioner or appraiser.
Pursuant to section 6103(1)(4) of the Inter-
nal Revenue Code, the Secretary of the
Treasury, or delegate, may disclose re-
turns and return information to any prac-
titioner or appraiser, or to the authoriced
representative of the practitioner or ap-
praiser, whose rights are or may be af-
fected by an administrative action or pro-
ceeding under this subpart D, but solely
for use in the action or proceeding and
only to the extent that the Secretary of
the Treasury, or delegate, determines that
the returns or return information are or
may be relevant and material to the ac-
tion or proceeding.

(i1) Disclosure to officers and employees
of the Department of the Treasury.
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