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§ 501.728 Subpoenas. 

(a) Availability; procedure. In connec-
tion with any hearing before an Admin-
istrative Law Judge, either the re-
spondent or the Director may request 
the issuance of subpoenas requiring the 
attendance and testimony of witnesses 
at the designated time and place of 
hearing, and subpoenas requiring the 
production of documentary or other 
tangible evidence returnable at a des-
ignated time and place. Unless made on 
the record at a hearing, requests for 
issuance of a subpoena shall be made in 
writing and served on each party pur-
suant to § 501.705. 

(b) Standards for issuance. If it ap-
pears to the Administrative Law Judge 
that a subpoena sought may be unrea-
sonable, oppressive, excessive in scope, 
or unduly burdensome, he or she may, 
in his or her discretion, as a condition 
precedent to the issuance of the sub-
poena, require the person seeking the 
subpoena to show the general relevance 
and reasonable scope of the testimony 
or other evidence sought. If after con-
sideration of all the circumstances, the 
Administrative Law Judge determines 
that the subpoena or any of its terms is 
unreasonable, oppressive, excessive in 
scope, or unduly burdensome, he or she 
may refuse to issue the subpoena, or 
issue a modified subpoena as fairness 
requires. In making the foregoing de-
termination, the Administrative Law 
Judge may inquire of the other partici-
pants whether they will stipulate to 
the facts sought to be proved. 

(c) Service. Service of a subpoena 
shall be made pursuant to the provi-
sions of § 501.705. 

(d) Application to quash or modify—(1) 
Procedure. Any person to whom a sub-
poena is directed or who is an owner, 
creator or the subject of the documents 
or materials that are to be produced 
pursuant to a subpoena may, prior to 
the time specified therein for compli-
ance, but not later than 15 days after 
the date of service of such subpoena, 
request that the subpoena be quashed 
or modified. Such request shall be 
made by application filed with the Ad-
ministrative Law Judge and served on 
all parties pursuant to § 501.705. The 
party on whose behalf the subpoena 
was issued may, not later than 5 days 

after service of the application, file an 
opposition to the application. 

(2) Standards governing application to 
quash or modify. If the Administrative 
Law Judge determines that compliance 
with the subpoena would be unreason-
able, oppressive or unduly burdensome, 
the Administrative Law Judge may 
quash or modify the subpoena, or may 
order return of the subpoena only upon 
specified conditions. These conditions 
may include, but are not limited to, a 
requirement that the party on whose 
behalf the subpoena was issued shall 
make reasonable compensation to the 
person to whom the subpoena was ad-
dressed for the cost of copying or 
transporting evidence to the place for 
return of the subpoena. 

(e) Witness fees and mileage. Witnesses 
summoned to appear at a proceeding 
shall be paid the same fees and mileage 
that are paid to witnesses in the courts 
of the United States, and witnesses 
whose depositions are taken and the 
persons taking the same shall severally 
be entitled to the same fees as are paid 
for like services in the courts of the 
United States. Witness fees and mile-
age shall be paid by the party at whose 
instance the witnesses appear. 

§ 501.729 Sanctions. 
(a) Contemptuous conduct—(1) Subject 

to exclusion or suspension. Contemp-
tuous conduct by any person before an 
Administrative Law Judge or the Sec-
retary’s designee during any pro-
ceeding, including any conference, 
shall be grounds for the Administrative 
Law Judge or the Secretary’s designee 
to: 

(i) Exclude that person from such 
hearing or conference, or any portion 
thereof; and/or 

(ii) If a representative, summarily 
suspend that person from representing 
others in the proceeding in which such 
conduct occurred for the duration, or 
any portion, of the proceeding. 

(2) Adjournment. Upon motion by a 
party represented by a representative 
subject to an order of exclusion or sus-
pension, an adjournment shall be 
granted to allow the retention of a new 
representative. In determining the 
length of an adjournment, the Admin-
istrative Law Judge or the Secretary’s 
designee shall consider, in addition to 
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the factors set forth in § 501.737, the 
availability of another representative 
for the party or, if the representative 
was a counsel, of other members of a 
suspended counsel’s firm. 

(b) Deficient filings; leave to cure defi-
ciencies. The Administrative Law 
Judge, or the Secretary’s designee in 
the case of a request for review, may in 
his or her discretion, reject, in whole 
or in part, any filing that fails to com-
ply with any requirements of this sub-
part or of any order issued in the pro-
ceeding in which the filing was made. 
Any such filings shall not be part of 
the record. The Administrative Law 
Judge or the Secretary’s designee may 
direct a party to cure any deficiencies 
and to resubmit the filing within a 
fixed time period. 

(c) Failure to make required filing or to 
cure deficient filing. The Administrative 
Law Judge (or the Secretary’s designee 
during review proceedings) may enter a 
default pursuant to § 501.716, dismiss 
the case, decide the particular matter 
at issue against that person, or pro-
hibit the introduction of evidence or 
exclude testimony concerning that 
matter if a person fails: 

(1) To make a filing required under 
this subpart; or 

(2) To cure a deficient filing within 
the time specified by the Administra-
tive Law Judge or the Secretary’s des-
ignee pursuant to paragraph (b) of this 
section. 

(d) Failure to make required filing or to 
cure deficient filing in the case of a re-
quest for review. The Secretary’s des-
ignee, in any case of a request for re-
view, may decide the issue against that 
person, or prohibit the introduction of 
evidence or exclude testimony con-
cerning that matter if a person fails: 

(1) To make a filing required under 
this subpart; or 

(2) To cure a deficient filing within 
the time specified by the Secretary’s 
designee pursuant to paragraph (b) of 
this section. 

§ 501.730 Depositions upon oral exam-
ination. 

(a) Procedure. Any party desiring to 
take the testimony of a witness by dep-
osition shall make a written motion 
setting forth the reasons why such dep-
osition should be taken including the 

specific reasons why the party believes 
the witness may be unable to attend or 
testify at the hearing; the name and 
address of the prospective witness; the 
matters concerning which the prospec-
tive witness is expected to be ques-
tioned; and the proposed time and 
place for the taking of the deposition. 

(b) Required finding when ordering a 
deposition. In the discretion of the Ad-
ministrative Law Judge, an order for 
deposition may be issued upon a find-
ing that the prospective witness will 
likely give testimony material to the 
proceeding, that it is likely the pro-
spective witness will be unable to at-
tend or testify at the hearing because 
of age, sickness, infirmity, imprison-
ment or other disability, and that the 
taking of a deposition will serve the in-
terests of justice. 

(c) Contents of order. An order for dep-
osition shall designate by name a depo-
sition officer. The designated officer 
may be the Administrative Law Judge 
or any other person authorized to ad-
minister oaths by the laws of the 
United States or of the place where the 
deposition is to be held. An order for 
deposition also shall state: 

(1) The name of the witness whose 
deposition is to be taken; 

(2) The scope of the testimony to be 
taken; 

(3) The time and place of the deposi-
tion; 

(4) The manner of recording, pre-
serving and filing the deposition; and 

(5) The number of copies, if any, of 
the deposition and exhibits to be filed 
upon completion of the deposition. 

(d) Procedure at depositions. A witness 
whose testimony is taken by deposition 
shall swear or affirm before any ques-
tions are put to him or her. Examina-
tion and cross-examination of wit-
nesses may proceed as permitted at a 
hearing. A witness being deposed may 
have counsel or a representative 
present during the deposition. 

(e) Objections to questions or evidence. 
Objections to questions or evidence 
shall be in short form, stating the 
grounds of objection relied upon. Ob-
jections to questions or evidence shall 
be noted by the deposition officer upon 
the deposition, but a deposition officer 
(other than an Administrative Law 
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