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(3) The witness is unable to attend or
testify because of age, sickness, infir-
mity, imprisonment or other dis-
ability;

(4) The party offering the prior sworn
statement has been unable to procure
the attendance of the witness by sub-
poena; or,

(5) In the discretion of the Adminis-
trative Law Judge, it would be desir-
able, in the interests of justice, to
allow the prior sworn statement to be
used. In making this determination,
due regard shall be given to the pre-
sumption that witnesses will testify
orally in an open hearing. If the parties
have stipulated to accept a prior sworn
statement in lieu of live testimony,
consideration shall also be given to the
convenience of the parties in avoiding
unnecessary expense.

§501.735 Proposed findings,
sions and supporting briefs.

(a) Opportunity to file. Before a deci-
sion is issued by the Administrative
Law Judge, each party shall have an
opportunity, reasonable in light of all
the circumstances, to file in writing
proposed findings and conclusions.

(b) Procedure. Proposed findings of
fact must be supported by citations to
specific portions of the record. If suc-
cessive filings are directed, the pro-
posed findings and conclusions of the
party assigned to file first shall be set
forth in serially numbered paragraphs,
and any counter statement of proposed
findings and conclusions shall, in addi-
tion to any other matter presented, in-
dicate those paragraphs of the pro-
posals already filed as to which there is
no dispute. A reply brief may be filed
by the party assigned to file first, or,
where simultaneous filings are di-
rected, reply briefs may be filed by
each party, within the period pre-
scribed therefor by the Administrative
Law Judge. No further briefs may be
filed except with permission of the Ad-
ministrative Law Judge.

(c) Time for filing. In any proceeding
in which a decision is to be issued:

(1) At the close of each hearing, the
Administrative Law Judge shall, by
order, after consultation with the par-
ties, prescribe the period within which
proposed findings and conclusions and
supporting briefs are to be filed. The

conclu-
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party directed to file first shall make
its initial filing not later than 30 days
after the end of the hearing unless the
Administrative Law Judge, for good
cause shown, permits a different period
and sets forth in the order the reasons
why the different period is necessary.

(2) The total period within which all
such proposed findings and conclusions
and supporting briefs and any counter
statements of proposed findings and
conclusions and reply briefs are to be
filed shall be no longer than 90 days
after the close of the hearing unless
the Administrative Law Judge, for
good cause shown, permits a different
period and sets forth in an order the
reasons why the different period is nec-
essary.

§501.736 Authority of Administrative
Law Judge.

The Administrative Law Judge shall
have authority to do all things nec-
essary and appropriate to discharge his
or her duties. No provision of these
rules shall be construed to limit the
powers of the Administrative Law
Judge provided by the Administrative
Procedure Act, 5 U.S.C. 556, 557. The
powers of the Administrative Law
Judge include, but are not limited to:

(a) Administering oaths and affirma-
tions;

(b) Issuing subpoenas authorized by
law and revoking, quashing, or modi-
fying any such subpoena;

(c) Receiving relevant evidence and
ruling upon the admission of evidence
and offers of proof;

(d) Regulating the course of a pro-
ceeding and the conduct of the parties
and their representatives;

(e) Holding prehearing and other con-
ferences as set forth in §501.726 and re-
quiring the attendance at any such
conference of at least one representa-
tive of each party who has authority to
negotiate concerning the resolution of
issues in controversy;

(f) Subject to any limitations set
forth elsewhere in this subpart, consid-
ering and ruling on all procedural and
other motions;

(g) Upon notice to all parties, reopen-
ing any hearing prior to the issuance of
a decision;

(h) Requiring production of records
or any information relevant to any act
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or transaction subject to a hearing
under this subpart, and imposing sanc-
tions available under Federal Rule of
Civil Procedure 37(b)(2) (Fed. R. Civ. P.
37(b)(2), 28 U.S.C.) for a party’s failure
to comply with discovery requests;

(i) Establishing time, place, and man-
ner limitations on the attendance of
the public and the media for any hear-
ing; and

(j) Setting fees and expenses for wit-
nesses, including expert witnesses.

§501.737 Adjustments of time,
ponements and adjournments.

post-

(a) Awvailability. Except as otherwise
provided by law, the Administrative
Law Judge or the Secretary’s designee,
as appropriate, at any time prior to the
filing of his or her decision, may, for
good cause and in the interest of jus-
tice, modify any time limit prescribed
by this subpart and may, consistent
with paragraph (b) of this section, post-
pone or adjourn any hearing.

(b) Limitations on postponements, ad-
journments and adjustments. A hearing
shall begin at the time and place or-
dered, provided that, within the limits
provided, the Administrative Law
Judge or the Secretary’s designee, as
appropriate, may for good cause shown
postpone the commencement of the
hearing or adjourn a convened hearing
for a reasonable period of time.

(1) Additional considerations. In con-
sidering a motion for postponement of
the start of a hearing, adjournment
once a hearing has begun, or extensions
of time for filing papers, the Adminis-
trative Law Judge or the Secretary’s
designee, as appropriate, shall con-
sider, in addition to any other factors:

(i) The length of the proceeding to
date;

(ii) The number of postponements,
adjournments or extensions already
granted,;

(iii) The stage of the proceedings at
the time of the request; and

(iv) Any other matter as justice may
require.

(2) Time limit. Postponements, ad-
journments or extensions of time for
filing papers shall not exceed 21 days
unless the Administrative Law Judge
or the Secretary’s designee, as appro-
priate, states on the record or sets
forth in a written order the reasons
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why a longer period of time is nec-
essary.

§501.738 Disqualification and with-
drawal of Administrative Law
Judge.

(a) Notice of disqualification. If at any
time an Administrative Law Judge or
Secretary’s designee believes himself
or herself to be disqualified from con-
sidering a matter, the Administrative
Law Judge or Secretary’s designee, as
appropriate, shall issue a notice stat-
ing that he or she is withdrawing from
the matter and setting forth the rea-
sons therefor.

(b) Motion for Withdrawal. Any party
who has a reasonable, good faith basis
to believe an Administrative Law
Judge or Secretary’s designee has a
personal bias, or is otherwise disquali-
fied from hearing a case, may make a
motion to the Administrative Law
Judge or Secretary’s designee, as ap-
propriate, that the Administrative Law
Judge or Secretary’s designee with-
draw. The motion shall be accompanied
by a statement subject to 18 U.S.C. 1001
setting forth in detail the facts alleged
to constitute grounds for disqualifica-
tion. If the Administrative Law Judge
or Secretary’s designee finds himself or
herself qualified, he or she shall so rule
and shall continue to preside over the
proceeding.

§501.739 Record in proceedings before
Administrative Law Judge; reten-
tion of documents; copies.

(a) Recordation. Unless otherwise or-
dered by the Administrative Law
Judge, all hearings shall be recorded
and a written transcript thereof shall
be prepared.

(1) Awvailability of a transcript. Tran-
scripts of hearings shall be available
for purchase.

(2) Transcript correction. Prior to the
filing of post-hearing briefs or proposed
findings and conclusions, or within
such earlier time as directed by the Ad-
ministrative Law Judge, a party or
witness may make a motion to correct
the transcript. Proposed corrections of
the transcript may be submitted to the
Administrative Law Judge by stipula-
tion pursuant to §501.732(c), or by mo-
tion. Upon notice to all parties to the
proceeding, the Administrative Law



