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because the meaning of the item is un-
clear. An issue is unclear if it cannot 
be understood by a reasonable person 
familiar with the discharge review 
process after a review of the materials 
considered. 

(iv) Nonspecific issues. The NDRB may 
state that it cannot respond to an item 
submitted by the applicant as an issue 
because it is not specific. A submission 
is considered not specific if a reason-
able person familiar with the discharge 
review process after a review of the 
materials considered cannot determine 
the relationship between the appli-
cant’s submission and the particular 
circumstances of the case. This re-
sponse may be used only if the submis-
sion is expressed in such general terms 
that no other response is applicable. 
For example, if the NDRB disagrees 
with the applicant as to the relevance 
of matters set forth in the submission, 
the NDRB normally will set forth the 
nature of the disagreement with re-
spect to decisional issues, or it will re-
ject the applicant’s position. If the ap-
plicant’s submission is so general that 
none of those provisions is applicable, 
then the NDRB may state that it can-
not respond because the item is not 
specific. 

§ 724.806 Decisional issues. 
(a) General. Under the guidance in 

this section, the decisional document 
shall discuss the issues that provide a 
basis for the decision whether there 
should be a change in the character of 
or reason for discharge. In order to en-
hance clarity, the NDRB should not ad-
dress matters other than issues relied 
upon in the decision or raised by the 
applicant. 

(1) Partial change. When the decision 
changes a discharge, but does not pro-
vide the applicant with the full change 
in discharge requested, the decisional 
document shall address both the issues 
upon which change is granted and the 
issues upon which the NDRB denies the 
full change requested. 

(2) Relationship of issue of character of 
or reason for discharge. Generally, the 
decisional document should specify 
whether a decisional issue applies to 
the character of or reason for discharge 
(or both), but it is not required to do 
so. 

(3) Relationship of an issue to propriety 
or equity. (i) If an applicant identifies 
an issue as pertaining to both pro-
priety and equity, the NDRB will con-
sider it under both standards. 

(ii) If an applicant identifies an issue 
as pertaining to the propriety of the 
discharge (for example, by citing a pro-
priety standard or otherwise claiming 
that a change in discharge is required 
as a matter of law), the NDRB shall 
consider the issue solely as a matter of 
propriety. Except as provided in 
§ 724.806(a)(3)(d), the NDRB is not re-
quired to consider such an issue under 
the equity standards. 

(iii) If the applicant’s issue contends 
that the NDRB is required as a matter 
of law to follow a prior decision by set-
ting forth an issue of propriety from 
the prior decision and describing its re-
lationship to the applicant’s case, the 
issue shall be considered under the pro-
priety standards and addressed under 
§ 724.806 (a) or (b). 

(iv) If the applicant’s issue sets forth 
principles of equity contained in a 
prior NDRB decision, describes the re-
lationship to the applicant’s case, and 
contends that the NDRB is required as 
a matter of law to follow the prior 
case, the decisional document shall 
note that the NDRB is not bound by its 
discretionary decisions in prior cases. 
However, the principles cited by the 
applicant, and the description of the 
relationship of the principles to the ap-
plicant’s case, shall be considered and 
addressed under the equity standards. 

(v) If the applicant’s issue cannot be 
identified as a matter of propriety or 
equity, the NDRB shall address it as an 
issue of equity. 

(b) Change of discharge: issues of pro-
priety. If a change in the discharge is 
warranted under the propriety stand-
ards, the decisional document shall 
state that conclusion and list the er-
rors of expressly retroactive changes in 
policy or violations of regulations that 
provide a basis for the conclusion. The 
decisional document shall cite the 
facts in the record that demonstrate 
the relevance of the error or change in 
policy to the applicant’s case. If the 
change in discharge does not constitute 
the full change requested by the appli-
cant, the reasons for not granting the 
full change shall be set forth. 

VerDate Aug<31>2005 11:53 Aug 07, 2008 Jkt 214127 PO 00000 Frm 00266 Fmt 8010 Sfmt 8010 Y:\SGML\214127.XXX 214127eb
en

th
al

l o
n 

P
R

O
D

P
C

68
 w

ith
 C

F
R



257 

Department of the Navy, DoD § 724.806 

(c) Denial of the full change requested: 
issues of propriety. (1) If the decision re-
jects the applicant’s position on an 
issue of propriety, of if it is otherwise 
decided on the basis of an issue of pro-
priety that the full change in discharge 
requested by the applicant is not war-
ranted, the decisional document shall 
note that conclusion. 

(2) The decisional document shall list 
reasons for its conclusion on each issue 
of propriety under the following guid-
ance: 

(i) If a reason is based in whole or in 
part upon a regulation, statute, con-
stitutional provision, judicial deter-
mination, or other source of law, the 
NDRB shall cite the pertinent source of 
law and the facts in the record that 
demonstrate the relevance of the 
source of law to the particular cir-
cumstances in the case. 

(ii) If a reason is based in whole or in 
part on a determination as to the oc-
currence or nonoccurrence of an event 
or circumstances, including a factor re-
quired by applicable service regula-
tions to be considered for determina-
tion of the character of and reason for 
the applicant’s discharge, the NDRB 
shall make a finding of fact for each 
such event or circumstance. 

(A) For each such finding, the 
decisional document shall list the spe-
cific source of the information relied 
upon. This may include the presump-
tion of regularity in appropriate cases. 
If the information is listed in the serv-
ice record section of the decisional doc-
ument, a citation is not required. 

(B) If a finding of fact is made after 
consideration of contradictory evi-
dence in the record (including informa-
tion cited by the applicant or other-
wise identified by members of the 
NDRB), the decisional document shall 
set forth the conflicting evidence and 
explain why the information relied 
upon was more persuasive than the in-
formation that was rejected. If the pre-
sumption of regularity is cited as the 
basis for rejecting such information, 
the decisional document shall explain 
why the contradictory evidence was in-
sufficient to overcome the presump-
tion. In an appropriate case, the expla-
nation as to why the contradictory evi-
dence was insufficient to overcome the 
presumption of regularity may consist 

of a statement that the applicant failed 
to provide sufficient corroborating evi-
dence, or that the NDRB did not find 
the applicant’s testimony to be suffi-
ciently credible to overcome the pre-
sumption. 

(iii) If the NDRB disagrees with the 
position of the applicant on an issue of 
propriety, the following guidance ap-
plies in addition to the guidance in 
§ 724.806(c)(2) (a) and (b): 

(A) The NDRB may reject the appli-
cant’s position by explaining why it 
disagrees with the principles set forth 
in the applicant’s issue (including prin-
ciples derived from cases cited by the 
applicant in accordance with 
§ 724.802(b)(4). 

(B) The NDRB may reject the appli-
cant’s position by explaining why the 
principles set forth in the applicant’s 
issue (including principles derived from 
cases cited by the applicant in accord-
ance with § 724.802(b)(4)) are not rel-
evant to the applicant’s case. 

(C) The NDRB may reject an appli-
cant’s position by stating that the ap-
plicant’s issue of propriety is not a 
matter upon which the NDRB grants a 
change in discharge, and by providing 
an explanation for this position. When 
the applicant indicates that the issue 
is to be considered in conjunction with 
one or more other specified issues, the 
explanation will address all such speci-
fied issues. 

(D) The NDRB may reject the appli-
cant’s position on the grounds that 
other specified factors in the case pre-
clude granting relief, regardless of 
whether the NDRB agreed with the ap-
plicant’s position. 

(E) If the applicant take the position 
that the discharge must be changed be-
cause of an alleged error in a record as-
sociated with the discharge, and the 
record has not been corrected by the 
organization with primary responsi-
bility for corrective action, the NDRB 
may respond that it will presume the 
validity of the record in the absence of 
such corrective action. If the organiza-
tion empowered to correct the record is 
within the Department of Defense, the 
NDRB should provide the applicant 
with a brief description of the proce-
dures for requesting correction of the 
record. If the NDRB on its own motion 
cites this issue as a decisional issue on 
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the basis of equity, it shall address the 
issue. 

(F) When an applicant’s issue con-
tains a general allegation that a cer-
tain course of action violated his or her 
constitutional rights, the NDRB may 
respond in appropriate cases by noting 
that the action was consistent with 
statutory or regulatory authority, and 
by citing the presumption of constitu-
tionality that attaches to statutes and 
regulations. If, on the other hand, the 
applicant makes a specific challenge to 
the constitutionality of the action by 
challenging the application of a stat-
ute or regulation in a particular set of 
circumstances, it is not sufficient to 
respond solely by citing the presump-
tion of constitutionality of the statute 
or regulation when the applicant is not 
challenging the constitutionality of 
the statute or regulation. Instead, the 
response must address the specific cir-
cumstances of the case. 

(d) Denial of the full change in dis-
charge requested when propriety is not at 
issue. If the applicant has not sub-
mitted an issue of propriety and the 
NDRB has not otherwise relied upon an 
issue of propriety to change the dis-
charge, the decisional document shall 
contain a statement to that effect. The 
NDRB is not required to provide any 
further discussion as to the propriety 
of the discharge. 

(e) Change of discharge: issues of eq-
uity. If the NDRB concludes that a 
change in the discharge is warranted 
under the equity standards, the 
decisional document shall list each 
issue of equity upon which this conclu-
sion is based. The NDRB shall cite the 
facts in the record that demonstrate 
the relevance of the issue to the appli-
cant’s case. If the change in discharge 
does not constitute the full change re-
quested by the applicant, the reasons 
for not giving the full change requested 
shall be discussed. 

(f) Denial of the full change in dis-
charge requested: issues of equity. (1) If 
the NDRB rejects the applicant’s posi-
tion on an issue of equity, or if the de-
cision otherwise provides less than the 
full change in discharge requested by 
the applicant, the decisional document 
shall note that conclusion. 

(2) The NDRB shall list reasons for 
its conclusion on each issue of equity 
under the following guidance: 

(i) If a reason is based in whole or in 
part upon a regulation, statute, con-
stitutional provision, judicial deter-
mination, or other source of law, the 
NDRB shall cite the pertinent source of 
law and the facts in the record that 
demonstrate the relevance of the 
source of law to the exercise of discre-
tion on the issue of equity in the appli-
cant’s case. 

(ii) If a reason is based in whole or in 
part on a determination as to the oc-
currence or nonoccurrence of an event 
or circumstance, including a factor re-
quired by applicable service regula-
tions to be considered for determina-
tion of the character of and reason for 
the applicant’s discharge, the NDRB 
shall make a finding of fact for each 
such event or circumstance. 

(A) For each such finding, the 
decisional document shall list the spe-
cific source of the information relied 
upon. This may include the presump-
tion of regularity in appropriate cases. 
If the information is listed in the serv-
ice record section of the decisional doc-
ument, a citation is not required. 

(B) If a finding of fact is made after 
consideration of contradictory evi-
dence in the record (including informa-
tion cited by the applicant or other-
wise indentified by members of the 
NDRB), the decisional document shall 
set forth the conflicting evidence and 
explain why the information relied 
upon was more persuasive than the in-
formation that was rejected. If the pre-
sumption of regularity is cited as the 
basis for rejecting such information, 
the decisional document shall explain 
why the contradictory evidence was in-
sufficient to overcome the presump-
tion. In an appropriate case, the expla-
nation as to why the contradictory evi-
dence was insufficient to overcome the 
presumption of regularity may consist 
of a statement that the applicant failed 
to provide sufficient corroborating evi-
dence, or that the NDRB did not find 
the applicant’s testimony to be suffi-
ciently credible to overcome the pre-
sumption. 

(iii) If the NDRB disagrees with the 
postion of the applicant on an issue of 
equity, the following guidance applies 
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in addition to the guidance in para-
graphs above: 

(A) The NDRB may reject the appli-
cant’s position by explaining why it 
disagrees with the principles set forth 
in the applicant’s issue (including prin-
ciples derived from cases cited by the 
applicant). 

(B) The NDRB may reject the appli-
cant’s position by explaining why the 
principles set forth in the applicant’s 
issue (including principles derived from 
cases cited by the applicant) are not 
relevant to the applicant’s case. 

(C) The NDRB may reject an appli-
cant’s position by explaining why the 
applicant’s issue is not a matter upon 
which the NDRB grants a change in 
discharge as a matter of equity. When 
the applicant indicates that the issue 
is to be considered in conjunction with 
other specified issues, the explanation 
will address all such specified issues. 

(D) The NDRB may reject the appli-
cant’s position on the grounds that 
other specified factors in the case pre-
clude granting relief, regardless of 
whether the NDRB agrees with the ap-
plicant’s position. 

(E) If the applicant takes the posi-
tion that the discharge should be 
changed as a matter of equity because 
of an alleged error in a record associ-
ated with the discharge, and the record 
has not been corrected by the organiza-
tion with primary responsibility for 
corrective action, the NDRB may re-
spond that it will presume the validity 
of the record in the absence of such 
corrective action. However, the NDRB 
will consider whether it should exercise 
its equitable powers to change the dis-
charge on the basis of the alleged error. 
If it declines to do so, it shall explain 
why the applicant’s position did not 
provide a sufficient basis for the 
change in the discharge requested by 
the applicant. 

(iv) When NDRB concludes that ag-
gravating factors outweigh mitigating 
factors, the NDRB must set forth rea-
sons such as the seriousness of the of-
fense, specific circumstances sur-
rounding the offense, number of of-
fenses, lack of mitigating cir-
cumstances, or similar factors. The 
NDRB is not required however, to ex-
plain why it relied on any such factors 
unless the applicability or weight of 

such a factor is expressly raised as an 
issue by the applicant. 

(v) If the applicant has not submitted 
any issues and the NDRB has not oth-
erwise relied upon an issue of equity 
for a change in discharge, the 
decisional document shall contain a 
statement to that effect, and shall note 
that the major factors upon which the 
discharge was based are set forth in the 
service record portion of the decisional 
document. 

§ 724.807 Record of NDRB proceedings. 
(a) When the proceedings in any re-

view have been concluded, a record 
thereof will be prepared. Records may 
include written records, electro-
magnetic records, audio and/or video-
tape recordings, or a combination. 

(b) At a minimum, the record will in-
clude the following: 

(1) The application for review; 
(2) A record of the testimony in ei-

ther verbatim, summarized, or re-
corded form at the option of the NDRB; 

(3) Documentary evidence or copies, 
other than the military service record 
considered by the NDRB; 

(4) Briefs and arguments submitted 
by or on behalf of the applicant; 

(5) Advisory opinions considered by 
the NDRB, if any: 

(6) The findings, conclusions, and rea-
sons developed by the NDRB; 

(7) Notification of the NDRB’s deci-
sion to the cognizant custodian of the 
applicant’s records, or reference to the 
notification document; 

(8) A copy of the decisional docu-
ment. 

§ 724.808 Issuance of decisions fol-
lowing discharge review. 

The applicant and counsel or rep-
resentative, if any, shall be provided 
with a copy of the decisional document 
and of any further action in review. 
Final notification of decisions shall be 
issued to the applicant with a copy to 
the counsel or representative, if any, 
and to the service manager concerned. 

(a) Notification to applicants, with 
copies to counsel or representatives, 
shall normally be made through the 
U.S. Postal Service. Such notification 
shall consist of a notification of deci-
sion, together with a copy of the 
decisional document. 
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