§137.70

performed because of physical limita-
tions, remote and inaccessible loca-
tion, or other inability to obtain access
to the facility and the real property on
which the facility is located after good
faith efforts have been taken to obtain
access. The mere refusal of a voluntary
seller to provide access to the facility
and the real property on which the fa-
cility is located is not justification for
not conducting an on-site inspection.
The inquiry of the environmental pro-
fessional must include—

(1) Visually inspecting the facility
and the real property on which the fa-
cility is located using another method,
such as aerial imagery for large prop-
erties, or visually inspecting the facil-
ity and the real property on which the
facility is located from the nearest ac-
cessible vantage point, such as the
property line or public road for small
properties;

(2) Documenting the efforts under-
taken to obtain access and an expla-
nation of why such efforts were unsuc-
cessful; and

(3) Documenting other sources of in-
formation regarding the presence or
likely presence of oil at the facility
and the real property on which the fa-
cility is located that were consulted
according to §137.30(a). The documenta-
tion should include comments, if any,
by the environmental professional on
the significance of the failure to con-
duct a visual on-site inspection of the
facility and the real property on which
the facility is located with regard to
the ability to identify conditions indic-
ative of the presence or likely presence
of oil at the facility and the real prop-
erty.

§137.70 Specialized knowledge or ex-
perience on the part of persons
specified in § 137.1(a).

(a) For the purpose of identifying
conditions indicative of the presence or
likely presence of oil at the facility
and the real property on which the fa-
cility is located, persons specified in
§137.1(a) must take into account their
own specialized knowledge of the facil-
ity and the real property on which the
facility is located, the area sur-
rounding the facility and the real prop-
erty on which the facility is located,
and the conditions of adjoining prop-

86

33 CFR Ch. | (7-1-08 Edition)

erties and their experience relevant to
the inquiry.

(b) The results of all appropriate in-
quiries under §137.33 must take into ac-
count the relevant and applicable spe-
cialized knowledge and experience of
the persons specified in §137.1(a) re-
sponsible for undertaking the inquiry.

§137.75 The relationship of the pur-
chase price to the value of the facil-
ity and the real property on which
the facility is located, if oil was not
at the facility or on the real prop-
erty.

(a) Persons specified in §137.1(a) must
consider whether the purchase price of
the facility and the real property on
which the facility is located reasonably
reflects the fair market value of the fa-
cility and real property if oil was not
present or likely present.

(b) If the persons conclude that the
purchase price does not reasonably re-
flect the fair market value of that fa-
cility and real property if oil was not
at the facility and the real property,
they must consider whether or not the
differential in purchase price and fair
market value is due to the presence or
likely presence of oil.

§137.80 Commonly known or reason-
ably ascertainable information
about the facility and the real prop-
erty on which the facility is located.

(a) Throughout the inquiries, persons
specified in §137.1(a) and environ-
mental professionals conducting the
inquiry must take into account com-
monly known or reasonably ascertain-
able information within the local com-
munity about the facility and the real
property on which the facility is lo-
cated and consider that information
when seeking to identify conditions in-
dicative of the presence or likely pres-
ence of oil at the facility and the real
property.

(b) Commonly known information
may include information obtained by
the person specified in §137.1(a) or by
the environmental professional about
the presence or likely presence of oil at
the facility and the real property on
which the facility is located that is in-
cidental to the information obtained
during the inquiry of the environ-
mental professional.
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(c) To the extent mnecessary to
achieve the objectives and performance
factors of §137.30(a) and (b), the person
specified in §137.1(a) and the environ-
mental professional must gather infor-
mation from varied sources whose
input either individually or taken to-
gether may provide commonly known
or reasonably ascertainable informa-
tion about the facility and the real
property on which the facility is lo-
cated; the environmental professional
may refer to one or more of the fol-
lowing sources of information:

(1) Current owners or occupants of
neighboring properties or properties
adjacent to the facility and the real
property on which the facility is lo-
cated.

(2) Local and state government offi-
cials who may have knowledge of, or
information related to, the facility and
the real property on which the facility
is located.

(3) Others with knowledge of the fa-
cility and the real property on which
the facility is located.

(4) Other sources of information, such
as newspapers, Web sites, community
organizations, local libraries, and his-
torical societies.

§137.85 The degree of obviousness of
the presence or likely presence of
oil at the facility and the real prop-
erty on which the facility is located
and the ability to detect the oil by
appropriate investigation.

(a) Persons specified in §137.1(a) and
environmental professionals con-
ducting an inquiry of a facility and the
real property on which it is located on
their behalf must take into account
the information collected under
§§137.45 through 137.80 in considering
the degree of obviousness of the pres-
ence or likely presence of oil at the fa-
cility and the real property on which
the facility is located.

(b) Persons specified in §137.1(a) and
environmental professionals con-
ducting an inquiry of a facility and the
property on which the facility is lo-
cated on their behalf must take into
account the information collected
under §§137.45 through 137.80 in consid-
ering the ability to detect the presence
or likely presence of oil by appropriate
investigation. The report of the envi-
ronmental professional should include
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an opinion under §137.35(c)(4) regarding
whether additional appropriate inves-
tigation is necessary.

PART 138—FINANCIAL RESPONSI-
BILITY FOR WATER POLLUTION
(VESSELS)

Sec.

138.10
138.12
138.15
138.20
138.30
138.40
138.50
138.60
138.65

Scope.

Applicability.

Implementation schedule.

Definitions.

General.

Where to apply for and obtain forms.

Time to apply.

Applications, general instructions.

Issuance and carriage of Certificates.

138.70 Renewal of Certificates.

138.80 Financial responsibility, how estab-
lished.

138.90 Individual and Fleet Certificates.

138.100 Non-owning operator’s responsibility
for identification.

138.110 Master Certificates.

138.120 Certificates, denial or revocation.

138.130 Fees.

138.140 Enforcement.

138.150 Service of process.

APPENDIX A TO PART 138—APPLICATION FORM.

APPENDIX B TO PART 138—INSURANCE GUAR-
ANTY FORM

APPENDIX C TO PART 138—MASTER INSURANCE
GUARANTY FORM

APPENDIX D TO PART 138—SURETY BOND
GUARANTY FORM

APPENDIX E TO PART 138—FINANCIAL GUAR-
ANTY FORM

APPENDIX F TO PART 138—MASTER FINANCIAL
GUARANTY FORM

AUTHORITY: 33 U.S.C. 2716, 2716a; 42 U.S.C.
9608, 9609; sec. 7(b), E.O. 12580, 3 CFR, 1987
Comp., p. 198; E.O. 12777, 3 CFR 1991 Comp., p.
351; 49 CFR 1.46.

Section 138.30 also issued under the author-
ity of 46 U.S.C. 2103, 14302.

SOURCE: CGD 91-005, 59 FR 34227, July 1,
1994, unless otherwise noted.

§138.10 Scope.

This part sets forth the procedures
by which an operator of a vessel may
establish and maintain, for itself, and,
where the operator is not the owner or
demise charterer, for the owner and de-
mise charterer of the vessel, evidence
of financial responsibility to cover li-
ability of the owner, operator, and de-
mise charterer arising under—

(a) Section 1002 of the Oil Pollution
Act of 1990 (OPA 90) (33 U.S.C. 2702);
and



