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(4) Direct that discovery occur with 
no one present except persons des-
ignated by the ALJ; 

(5) Preclude the disclosure of a trade 
secret or other proprietary informa-
tion, or allow its disclosure only in a 
designated way or only to designated 
persons; or 

(6) Require that the person from 
whom discovery is sought file specific 
documents or information under seal 
for opening at the direction of the ALJ. 

(b) When a person from whom dis-
covery is sought seeks a protective 
order, the ALJ may let him or her 
make all or part of the showing of good 
cause in camera. The ALJ shall record 
any proceedings in camera. If he or she 
enters a protective order, he or she 
shall seal any proceedings so recorded. 
These shall be releasable only as re-
quired by law. 

(c) Upon motion by a person from 
whom discovery is sought, the ALJ 
may— 

(1) Restrict or defer disclosure by a 
party either of the name of a witness 
or, if the witness comes from the Coast 
Guard, of any prior statement of the 
witness; and 

(2) Prescribe other appropriate meas-
ures to protect a witness. 

(d) The ALJ will give any party an 
adequate opportunity to prepare for 
cross-examination or other presen-
tation concerning witnesses and state-
ment subject to protective orders. 

§ 20.607 Sanctions for failure to com-
ply. 

If a party fails to provide or permit 
discovery, the ALJ may take such ac-
tion as is just. This may include the 
following: 

(a) Infer that the testimony, docu-
ment, or other evidence would have 
been adverse to the party. 

(b) Order that, for the purposes of the 
proceeding, designated facts are estab-
lished. 

(c) Order that the party not intro-
duce into evidence—or otherwise rely 
upon, in support of any claim or de-
fense—the evidence that was withheld. 

(d) Order that the party not intro-
duce into evidence, or otherwise use in 
the hearing, information obtained in 
discovery. 

(e) Allow the use of secondary evi-
dence to show what the evidence with-
held would have shown. 

§ 20.608 Subpoenas. 

(a) Any party may request the ALJ 
to issue a subpoena for the attendance 
of a person, the giving of testimony, or 
the production of books, papers, docu-
ments, or any other relevant evidence 
during discovery or for any hearing. 
Any party seeking a subpoena from the 
ALJ shall request its issuance by mo-
tion. 

(b) An ALJ may, for good cause 
shown, apply to the United States Dis-
trict Court for the issuance of an order 
compelling the appearance and testi-
mony of a witness or the production of 
evidence. 

(c) A person serving a subpoena shall 
prepare a written statement setting 
forth either the date, time, and manner 
of service or the reason for failure of 
service. He or she shall swear to or af-
firm the statement, attach it to a copy 
of the subpoena, and return it to the 
ALJ who issued the subpoena. 

(d) Coast Guard investigating officers 
have separate subpoena power in S&R 
proceedings under 46 CFR 5.301. 

§ 20.609 Motions to quash or modify. 

(a) A person to whom a subpoena is 
directed may, by motion with notice to 
the party requesting the subpoena, ask 
the ALJ to quash or modify the sub-
poena. 

(b) Except when made at a hearing, 
the motion must be filed: 

(1) 10 days or less after service of a 
subpoena compelling the appearance 
and testimony of a witness or the pro-
duction of evidence or 

(2) At or before the time specified in 
the subpoena for compliance, which-
ever is earlier. 

(c) If the subpoena is served at a 
hearing, the person to whom it is di-
rected may, in person at the hearing or 
in writing within a reasonable time 
fixed by the ALJ, ask the ALJ to quash 
or modify it. 

(d) The ALJ may quash or modify the 
subpoena if it is unreasonable or re-
quires evidence not relevant to any 
matter in issue. 
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