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subject to Prescription of Rules and Regu-
lations by the Secretary of the Army in 
the Interest of Flood Control and Naviga-
tion (43 FR 47184) 

14. AR 18–1 
15. ER 11–2–101 
16. ER 15–2–13 
17. ER 500–1–1, 33 CFR part 203 
18. ER 1110–2–241, 33 CFR part 208 
19. ER 1110–2–1400 
20. ER 1110–2–1402 
21. ER 1110–2–1941 
22. ER 1125–2–301 
23. ER 1130–2–303 
24. ER 1130–2–334 
25. ER 1130–2–415 
26. ER 1130–2–417 
27. ER 1130–2–419 
28. EM 1110–2–3600 

APPENDIX B TO § 222.5—SUMMARY OF CORPS OF 
ENGINEERS RESPONSIBILITIES FOR PRE-
SCRIBING REGULATIONS FOR NON-CORPS RES-
ERVOIR PROJECTS 

Summary 

1. (a) ‘‘Regulations for Use of Storage Allo-
cated for Flood Control or Navigation and/or 
Project Operation at Reservoirs subject to 
Prescription of Rules and Regulations by the 
Secretary of the Army in the Interest of 
Flood Control and Navigation’’ (33 CFR 
208.11) prescribe the responsibilities and gen-
eral procedures for regulating reservoir 
projects capable of regulation for flood con-
trol or navigation and the use of storage al-
located for such purposes and provided on 
the basis of flood control and navigation, ex-
cept projects owned and operated by the 
Corps of Engineers; the International Bound-
ary and Water Commission, United States 
and Mexico; and those under the jurisdiction 
of the International Joint Commission, 
United States and Canada, and the Columbia 
River Treaty. 

(b) Pertinent information on projects for 
which regulations are prescribed under Sec-
tion 7 of the 1944 Flood Control Act, (Pub. L. 
78–58 Stat. 890 (33 U.S.C. 709)) the Federal 
Power Act (41 Stat. 1063 (16 U.S.C. 791(A))) 
and Section 9 of Pub. L. 436–83d Congress (68 
Stat. 303) is published in the FEDERAL REG-
ISTER in accordance with 33 CFR 208.11. 

Publication in the FEDERAL REGISTER es-
tablishes the fact and the date of a project’s 
regulation plan promulgation. 

2. Section 7 of Act of Congress approved 22 
December 1944 (58 Stat. 890; 33 U.S.C. 709), 
reads as follows: 

‘‘Hereafter, it shall be the duty of the Sec-
retary of War to prescribe regulations for the 
use of storage allocated for flood control or 
navigation at all reservoirs constructed 
wholly or in part with Federal funds pro-
vided on the basis of such purposes, and the 
operation of any such project shall be in ac-
cordance with such regulations: Provided, 

That this section shall not apply to the Ten-
nessee Valley Authority, except that in case 
of danger from floods on the Lower Ohio and 
Mississippi Rivers the Tennessee Valley Au-
thority is directed to regulate the release of 
water from the Tennessee River into the 
Ohio River in accordance with such instruc-
tions as may be issued by the War Depart-
ment.’’ 

3. Section 9(b) of the Reclamation Project 
Act of 1939, approved 4 August 1939 (53 Stat. 
1189, 43 U.S.C. 485), provides that the Sec-
retary of the Interior may allocate to flood 
control or navigation as part of the cost of 
new projects or supplemental works; and 
that in connection therewith he shall con-
sult with the Chief of Engineers and may 
perform any necessary investigations under 
a cooperative agreement with the Secretary 
of the Army. These projects are subject to 33 
CFR 208.11 regulations. 

4. Several dams have been constructed by 
State agencies under provisions of legisla-
tive acts wherein the Secretary of the Army 
is directed to prescribe rules and regulations 
for project operation in the interest of flood 
control and navigation. These projects are 
subject to 33 CFR 208.11 regulations. 

5. There are few dams constructed under 
Emergency Conservation work authority or 
similar programs, where the Corps of Engi-
neers has performed major repairs or reha-
bilitation, that are operated and maintained 
by local agencies which are subject to 33 
CFR 208.11 regulations. 

6. The Federal Power Act, approved 10 
June 1920, as amended (41 Stat. 1063, 16 U.S.C. 
791 (A)), established the Federal Power Com-
mission, now Federal Energy Regulatory 
Commission (FERC), with authority to issue 
licenses for constructing, operating, and 
maintaining dams or other project works for 
the development of navigation, for utiliza-
tion of water power and for other beneficial 
public uses in any streams over which Con-
gress has jurisdiction. The Chief of Engineers 
is called upon for advice and assistance as 
needed in formulating reservoir regulation 
requirements somewhat as follows: 

a. In response to requests from the FERC, 
opinions and technical appraisals are fur-
nished by the Corps of Engineers for consid-
eration prior to issuance of licenses by the 
FERC. Such assistance may be limited to 
general presentations, or may include rel-
atively detailed proposals for water control 
plans, depending upon the nature and scope 
of projects under consideration. The infor-
mation furnished is subject to such consider-
ation and use as the Chairman, FERC, deems 
appropriate. This may result in inclusion of 
simple provisions in licenses without elabo-
ration, or relatively detailed requirements 
for reservoir regulation schedules and plans. 

b. Some special acts of Congress provide 
for construction of dams and reservoirs by 
non-Federal agencies or private firms under 
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licenses issued by the FERC, subject to stip-
ulation that the operation and maintenance 
of the dams shall be subject to reasonable 
rules and regulations of the Secretary of the 
Army in the interest of flood control and 
navigation. Ordinarily no Federal funds are 
involved, thus Section 7 of the 1944 Flood 
Control Act does not apply. However, if 
issuance of regulations by the Secretary of 
the Army is required by the authority under 
which flood control or navigation provisions 
are included as functions of the specific 
project or otherwise specified in the FERC 
license, regulation plans will be prescribed in 
accordance with 33 CFR 208.11 regulations. 

7. Projects constructed by the Corps of En-
gineers for local flood protection purposes 
are subject to conditions of local cooperation 
as provided in Section 3 of the Flood Control 
Act approved 22 June 1936, as amended. One 
of those conditions is that a responsible local 
agency will maintain and operate all works 
after completion in accordance with regula-
tions prescribed by the Secretary of the 
Army. Most such projects consist mainly of 
levees and flood walls with appurtenant 
drainage structures. Regulations for oper-
ation and maintenance of these projects has 
been prescribed by the Secretary of the 
Army in 33 CFR 208.10. When a reservoir is 
included in such a project, it may be appro-
priate to apply 33 CFR 208.10 in establishing 
regulations for operation, without requiring 
their publication in the FEDERAL REGISTER. 
For example, if the reservoir controls a 
small drainage area, has an uncontrolled 
flood control outlet with automatic oper-
ation or contains less than 12,500 acre-feet of 
flood control or navigation storage, 33 CFR 
208.10 may be suitable. However, 33 CFR 
208.11 regulations normally would be applica-
ble in prescribing flood control regulations 
for the individual reservoir, if the project 
has a gated flood control outlet by which the 
local agency can regulate floods. 

8. Regulation plans for projects owned by 
the Corps of Engineers are not prescribed in 
accordance with 33 CFR 208.11. However, reg-
ulation plans for projects constructed by the 
Corps of Engineers and turned over to other 
agencies or local interests for operation may 
be prescribed in accordance with 33 CFR 
208.11. 

9. The Small Reclamation Projects Act of 
6 August 1956 provides that the Secretary of 
the Interior may make loans or grants to 
local agencies for the construction of rec-
lamation projects. Section 5 of the Act pro-
vides in part that the contract covering any 
such grant shall set forth that operation be 
in accordance with regulations prescribed by 
the head of the Federal department or agen-
cy primarily concerned. Normally, 33 CFR 
208.11 is not applicable to these projects. 

APPENDIX C TO § 222.5—PROCEDURES FOR DE-
VELOPING AND PROCESSING REGULATIONS 
FOR NON-CORPS PROJECTS IN CONFORMANCE 
WITH 33 CFR 208.11 

1. Sequence of actions. a. Discussions lead-
ing to a clarification of conditions governing 
allocations of storage capacity to flood con-
trol or navigation purposes and project regu-
lation are initiated by District/Division En-
gineers through contacts with owners and/or 
operating agencies concerned at regional 
level. 

b. Background information on the project 
and conditions requiring flood control or 
navigation services, and other relevant fac-
tors, are assembled by the District Engineer 
and incorporated in a ‘‘Preliminary Informa-
tion Report’’. The Preliminary Information 
Report will be submitted to the Division En-
gineer for review and approval. Normally, 
the agency having jurisdiction over the par-
ticular project is expected to furnish infor-
mation on project features, the basis for 
storage allocations and any other available 
data pertinent to the studies. The Corps of 
Engineers supplements this information as 
required. 

c. Studies required to develop reservoir 
regulation schedules and plans usually will 
be conducted by Corps of Engineers per-
sonnel at District level, except where the 
project regulation affects flows in more than 
one district, in which case the studies will be 
conducted by or under supervision of Divi-
sion personnel. Assistance as may be avail-
able from the project operating agency or 
others concerned will be solicited. 

d. When necessary agreements are reached 
at district level, and regulations developed 
in accordance with 33 CFR 208.11 and EM 
1110–2–3600, they will be submitted to the Di-
vision Commander for review and approval, 
with information copies for DAEN-CWE-HW. 
Usually the regulations include diagrams of 
operating parameters. 

e. For projects owned by the Bureau of 
Reclamation, the respective Regional Direc-
tors are designated as duly authorized rep-
resentatives of the Commissioner of Rec-
lamation. By letter of 20 October 1976, the 
Commissioner delegated responsibilities to 
the Regional Directors as follows: ‘‘Regard-
ing the designated authorization of rep-
resentatives of the Commissioner of Rec-
lamation in matters relating to the develop-
ment and processing of Section 7 flood con-
trol regulations, we are designating each Re-
gional Director as our duly authorized rep-
resentative to sign all letters of under-
standing, water control agreements, water 
control diagrams, water control release 
schedules and other documents which may 
become part of the prescribed regulations. 
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