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area; and there exists a non-Federal govern-
ment agency to assist in carrying out this 
objective. 

Resource use objective: To establish and 
maintain a high quality warm water fishery 
which would support an initial use of 70,000 
fishermen recreation days. 

(Discussion) The analysis of pertinent fac-
tors indicates that there exists a high de-
mand for warm water fishing; that the water 
quality and other necessary environmental 
factors are present which would support a 
warm water fishery; that modified reservoir 
clearing, water level management and provi-
sion for fish shelters would provide necessary 
inputs for improved fish production; that 
some zoning on boat usage in certain 
embayments will decrease the conflicts be-
tween fishing and boating; and that current 
state fishery programs will provide assist-
ance and the necessary technical advice. 

Resource use objective: To establish an eco-
logical study area at Wakulla Wash for the 
protection and study of its unique vegetative 
associations. 

(Discussion) The analysis of pertinent fac-
tors indicates that high intensity recreation 
use demand can be satisfied at other areas on 
the project; the soil in the wash would be 
highly susceptible to erosion if the vegeta-
tion were removed; soil compaction would 
cause loss of ground cover; trails can be de-
signed to avoid drainage and erosion prob-
lems; unique associations of vegetation exist 
in the wash; the nearest vehicle access point 
is one mile from the site; during public 
meetings local environmental groups have 
expressed an interest to preserve the area for 
educational purposes; there is a large popu-
lation base within two hours drive of the 
project; two local universities have volun-
teered to administer the area in conjunction 
with their environmental course work and 
related work; and the County is zoning the 
adjacent land to protect the watershed of the 
Wash. 

Resource use objective: To provide overnight 
use to accommodate transient cross-county 
travelers. 

(Discussion) The analysis of regional and 
site factors indicate that this project with 
its small water surface and lack of scenic 
qualities does not experience much local use. 
A heavily traveled Interstate Highway with 
an interchange is within a quarter mile of 
the project boundary. The location of this 
project is such that it is within a days travel 
from major recreation areas; the soil condi-
tions are suitable for high density public use 
and there is a deficiency of transient camp-
ing along this portion of the Interstate. 

Resource use objective: To provide a high 
quality diversified recreation opportunity 
that would satisfy requirements for destina-
tion or vacation type activities. 

(Discussion) The analysis of regional and 
site factors indicate that this project with 

its outstanding scenic qualities and its loca-
tion, is suitable for destination or vacation 
type recreation activities. Private interest 
have expressed desires to provide sophisti-
cated lodging and camping facilities to-
gether with other recreation development to 
provide for a diversity of recreation activi-
ties. 

Resource use objective: To establish a cul-
tural interpretive area for the protection, 
study and viewing of its unique archeological 
(historical) resource. 

(Discussion) The analysis of pertinent fac-
tors indicates that high intensity recreation 
use demand can be satisfied at other areas on 
the project. The archeological (historical) 
site is one of the few sites that has not been 
destroyed over the years. The local archeo-
logical (historical) society has expressed an 
interest during public meeting in preserving 
and interpreting the site as part of their so-
ciety program. 

PART 320—GENERAL REGULATORY 
POLICIES 

Sec. 
320.1 Purpose and scope. 
320.2 Authorities to issue permits. 
320.3 Related laws. 
320.4 General policies for evaluating permit 

applications. 

AUTHORITY: 33 U.S.C. 401 et seq.; 33 U.S.C. 
1344; 33 U.S.C. 1413. 

SOURCE: 51 FR 41220, Nov. 13, 1986, unless 
otherwise noted. 

§ 320.1 Purpose and scope. 
(a) Regulatory approach of the Corps of 

Engineers. (1) The U.S. Army Corps of 
Engineers has been involved in regu-
lating certain activities in the nation’s 
waters since 1890. Until 1968, the pri-
mary thrust of the Corps’ regulatory 
program was the protection of naviga-
tion. As a result of several new laws 
and judicial decisions, the program has 
evolved to one involving the consider-
ation of the full public interest by bal-
ancing the favorable impacts against 
the detrimental impacts. This is known 
as the ‘‘public interest review.’’ The 
program is one which reflects the na-
tional concerns for both the protection 
and utilization of important resources. 

(2) The Corps is a highly decentral-
ized organization. Most of the author-
ity for administering the regulatory 
program has been delegated to the thir-
ty-six district engineers and eleven di-
vision engineers. A district engineer’s 
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decision on an approved jurisdictional 
determination, a permit denial, or a 
declined individual permit is subject to 
an administrative appeal by the af-
fected party in accordance with the 
procedures and authorities contained 
in 33 CFR Part 331. Such administra-
tive appeal must meet the criteria in 33 
CFR 331.5; otherwise, no administrative 
appeal of that decision is allowed. The 
terms ‘‘approved jurisdictional deter-
mination,’’ ‘‘permit denial,’’ and ‘‘de-
clined permit’’ are defined at 33 CFR 
331.2. There shall be no administrative 
appeal of any issued individual permit 
that an applicant has accepted, unless 
the authorized work has not started in 
waters of the United States, and that 
issued permit is subsequently modified 
by the district engineer pursuant to 33 
CFR 325.7 (see 33 CFR 331.5(b)(1)). An 
affected party must exhaust any ad-
ministrative appeal available pursuant 
to 33 CFR Part 331 and receive a final 
Corps decision on the appealed action 
prior to filing a lawsuit in the Federal 
courts (see 33 CFR 331.12). 

(3) The Corps seeks to avoid unneces-
sary regulatory controls. The general 
permit program described in 33 CFR 
parts 325 and 330 is the primary method 
of liminating unnecessary federal con-
trol over activities which do not justify 
individual control or which are ade-
quately regulated by another agency. 

(4) The Corps is neither a proponent 
nor opponent of any permit proposal. 
However, the Corps believes that appli-
cants are due a timely decision. Reduc-
ing unnecessary paperwork and delays 
is a continuing Corps goal. 

(5) The Corps believes that state and 
federal regulatory programs should 
complement rather than duplicate one 
another. The Corps uses general per-
mits, joint processing procedures, 
interagency review, coordination, and 
authority transfers (where authorized 
by law) to reduce duplication. 

(6) The Corps has authorized its dis-
trict engineers to issue formal deter-
minations concerning the applicability 
of the Clean Water Act or the Rivers 
and Harbors Act of 1899 to activities or 
tracts of land and the applicability of 
general permits or statutory exemp-
tions to proposed activities. A deter-
mination pursuant to this authoriza-
tion shall constitute a Corps final 

agency action. Nothing contained in 
this section is intended to affect any 
authority EPA has under the Clean 
Water Act. 

(b) Types of activities regulated. This 
part and the parts that follow (33 CFR 
parts 321 through 330) prescribe the 
statutory authorities, and general and 
special policies and procedures applica-
ble to the review of applications for De-
partment of the Army (DA) permits for 
controlling certain activities in waters 
of the United States or the oceans. 
This part identifies the various federal 
statutes which require that DA permits 
be issued before these activities can be 
lawfully undertaken; and related Fed-
eral laws and the general policies ap-
plicable to the review of those activi-
ties. Parts 321 through 324 and 330 ad-
dress special policies and procedures 
applicable to the following specific 
classes of activities: 

(1) Dams or dikes in navigable waters 
of the United States (part 321); 

(2) Other structures or work includ-
ing excavation, dredging, and/or dis-
posal activities, in navigable waters of 
the United States (part 322); 

(3) Activities that alter or modify the 
course, condition, location, or capacity 
of a navigable water of the United 
States (part 322); 

(4) Construction of artificial islands, 
installations, and other devices on the 
outer continental shelf (part 322); 

(5) Discharges of dredged or fill mate-
rial into waters of the United States 
(part 323); 

(6) Activities involving the transpor-
tation of dredged material for the pur-
pose of disposal in ocean waters (part 
324); and 

(7) Nationwide general permits for 
certain categories of activities (part 
330). 

(c) Forms of authorization. DA permits 
for the above described activities are 
issued under various forms of author-
ization. These include individual per-
mits that are issued following a review 
of individual applications and general 
permits that authorize a category or 
categories of activities in specific geo-
graphical regions or nationwide. The 
term ‘‘general permit’’ as used in these 
regulations (33 CFR parts 320 through 

VerDate Aug<31>2005 14:45 Aug 06, 2007 Jkt 211131 PO 00000 Frm 00402 Fmt 8010 Sfmt 8010 Y:\SGML\211131.XXX 211131



393 

Corps of Engineers, Dept. of the Army, DoD § 320.2 

330) refers to both those regional per-
mits issued by district or division engi-
neers on a regional basis and to nation-
wide permits which are issued by the 
Chief of Engineers through publication 
in the FEDERAL REGISTER and are ap-
plicable throughout the nation. The 
nationwide permits are found in 33 CFR 
part 330. If an activity is covered by a 
general permit, an application for a DA 
permit does not have to be made. In 
such cases, a person must only comply 
with the conditions contained in the 
general permit to satisfy requirements 
of law for a DA permit. In certain cases 
pre-notification may be required before 
initiating construction. (See 33 CFR 
330.7) 

(d) General instructions. General poli-
cies for evaluating permit applications 
are found in this part. Special policies 
that relate to particular activities are 
found in parts 321 through 324. The pro-
cedures for processing individual per-
mits and general permits are contained 
in 33 CFR part 325. The terms ‘‘navi-
gable waters of the United States’’ and 
‘‘waters of the United States’’ are used 
frequently throughout these regula-
tions, and it is important from the out-
set that the reader understand the dif-
ference between the two. ‘‘Navigable 
waters of the United States’’ are de-
fined in 33 CFR part 329. These are wa-
ters that are navigable in the tradi-
tional sense where permits are required 
for certain work or structures pursuant 
to Sections 9 and 10 of the Rivers and 
Harbors Act of 1899. ‘‘Waters of the 
United States’’ are defined in 33 CFR 
part 328. These waters include more 
than navigable waters of the United 
States and are the waters where per-
mits are required for the discharge of 
dredged or fill material pursuant to 
section 404 of the Clean Water Act. 

[51 FR 41220, Nov. 13, 1986, as amended at 64 
FR 11714, Mar. 9, 1999; 65 FR 16492, Mar. 28, 
2000] 

§ 320.2 Authorities to issue permits. 
(a) Section 9 of the Rivers and Har-

bors Act, approved March 3, 1899 (33 
U.S.C. 401) (hereinafter referred to as 
section 9), prohibits the construction of 
any dam or dike across any navigable 
water of the United States in the ab-
sence of Congressional consent and ap-
proval of the plans by the Chief of En-

gineers and the Secretary of the Army. 
Where the navigable portions of the 
waterbody lie wholly within the limits 
of a single state, the structure may be 
built under authority of the legislature 
of that state if the location and plans 
or any modification thereof are ap-
proved by the Chief of Engineers and 
by the Secretary of the Army. The in-
strument of authorization is des-
ignated a permit (See 33 CFR part 321.) 
Section 9 also pertains to bridges and 
causeways but the authority of the 
Secretary of the Army and Chief of En-
gineers with respect to bridges and 
causeways was transferred to the Sec-
retary of Transportation under the De-
partment of Transportation Act of Oc-
tober 15, 1966 (49 U.S.C. 1155g(6)(A)). A 
DA permit pursuant to section 404 of 
the Clean Water Act is required for the 
discharge of dredged or fill material 
into waters of the United States associ-
ated with bridges and causeways. (See 
33 CFR part 323.) 

(b) Section 10 of the Rivers and Har-
bors Act approved March 3, 1899, (33 
U.S.C. 403) (hereinafter referred to as 
section 10), prohibits the unauthorized 
obstruction or alteration of any navi-
gable water of the United States. The 
construction of any structure in or 
over any navigable water of the United 
States, the excavating from or depos-
iting of material in such waters, or the 
accomplishment of any other work af-
fecting the course, location, condition, 
or capacity of such waters is unlawful 
unless the work has been recommended 
by the Chief of Engineers and author-
ized by the Secretary of the Army. The 
instrument of authorization is des-
ignated a permit. The authority of the 
Secretary of the Army to prevent ob-
structions to navigation in navigable 
waters of the United States was ex-
tended to artificial islands, installa-
tions, and other devices located on the 
seabed, to the seaward limit of the 
outer continental shelf, by section 4(f) 
of the Outer Continental Shelf Lands 
Act of 1953 as amended (43 U.S.C. 
1333(e)). (See 33 CFR part 322.) 

(c) Section 11 of the Rivers and Har-
bors Act approved March 3, 1899, (33 
U.S.C. 404), authorizes the Secretary of 
the Army to establish harbor lines 
channelward of which no piers, 
wharves, bulkheads, or other works 
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