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activity not operated wholly by such
recipient, or which facilitates, permits,
or considers such participation as part
of or equivalent to an education pro-
gram or activity operated by such re-
cipient, including participation in edu-
cational consortia and cooperative em-
ployment and student-teaching assign-
ments.

(2) Such recipient:

(i) Shall develop and implement a
procedure designed to assure itself that
the operator or sponsor of such other
education program or activity takes no
action affecting any applicant, student,
or employee of such recipient which
this part would prohibit such recipient
from taking; and

(ii) Shall not facilitate, require, per-
mit, or consider such participation if
such action occurs.

(Authority: Secs. 901, 902, Education Amend-
ments of 1972, 86 Stat. 373, 374; 20 U.S.C. 1681,
1682)

[45 FR 30955, May 9, 1980, as amended at 47
FR 32527, July 28, 1982; 65 FR 68056, Nov. 13,
2000]
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(a) Generally. A recipient shall not,
on the basis of sex, apply different
rules or regulations, impose different
fees or requirements, or offer different
services or benefits related to housing,
except as provided in this section (in-
cluding housing provided only to mar-
ried students).

(b) Housing provided by recipient. (1) A
recipient may provide separate housing
on the basis of sex.

(2) Housing provided by a recipient to
students of one sex, when compared to
that provided to students of the other
sex, shall be as a whole:

(i) Proportionate in quantity to the
number of students of that sex apply-
ing for such housing; and

(ii) Comparable in quality and cost to
the student.

(c) Other housing. (1) A recipient shall
not, on the basis of sex, administer dif-
ferent policies or practices concerning
occupancy by its students of housing
other than provided by such recipient.

(2) A recipient which, through solici-
tation, listing, approval of housing, or
otherwise, assists any agency, organi-
zation, or person in making housing
available to any of its students, shall

Housing.
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take such reasonable action as may be
necessary to assure itself that such
housing as is provided to students of
one sex, when compared to that pro-
vided to students of the other sex, is as
a whole:

(i) Proportionate in quantity and

(ii) Comparable in quality and cost to
the student.

A recipient may render such assistance
to any agency, organization, or person
which provides all or part of such hous-
ing to students only of one sex.

(Authority: Secs. 901, 902, 907, Education
Amendments of 1972, 86 Stat. 373, 374, 375; 20
U.S.C. 1681, 1682, 1686)

§106.33 Comparable facilities.

A recipient may provide separate toi-
let, locker room, and shower facilities
on the basis of sex, but such facilities
provided for students of one sex shall
be comparable to such facilities pro-
vided for students of the other sex.

(Authority: Secs. 901, 902, Education Amend-
ments of 1972, 86 Stat. 373, 374)

§106.34 Access to classes and schools.

(a) General standard. Except as pro-
vided for in this section or otherwise in
this part, a recipient shall not provide
or otherwise carry out any of its edu-
cation programs or activities sepa-
rately on the basis of sex, or require or
refuse participation therein by any of
its students on the basis of sex.

(1) Contact sports in physical education
classes. This section does not prohibit
separation of students by sex within
physical education classes or activities
during participation in wrestling, box-
ing, rugby, ice hockey, football, bas-
ketball, and other sports the purpose
or major activity of which involves
bodily contact.

(2) Ability grouping in physical edu-
cation classes. This section does not
prohibit grouping of students in phys-
ical education classes and activities by
ability as assessed by objective stand-
ards of individual performance devel-
oped and applied without regard to sex.

(3) Human sexuality classes. Classes or
portions of classes in elementary and
secondary schools that deal primarily
with human sexuality may be con-
ducted in separate sessions for boys
and girls.
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(4) Choruses. Recipients may make re-
quirements based on vocal range or
quality that may result in a chorus or
choruses of one or predominantly one
sSex.

(b) Classes and extracurricular activi-
ties—(1) General standard. Subject to
the requirements in this paragraph, a
recipient that operates a nonvocational
coeducational elementary or secondary
school may provide nonvocational sin-
gle-sex classes or extracurricular ac-
tivities, if—

(i) Each single-sex class or extra-
curricular activity is based on the re-
cipient’s important objective—

(A) To improve educational achieve-
ment of its students, through a recipi-
ent’s overall established policy to pro-
vide diverse educational opportunities,
provided that the single-sex nature of
the class or extracurricular activity is
substantially related to achieving that
objective; or

(B) To meet the particular, identified
educational needs of its students, pro-
vided that the single-sex nature of the
class or extracurricular activity is sub-
stantially related to achieving that ob-
jective;

(ii) The recipient implements its ob-
jective in an evenhanded manner;

(iii) Student enrollment in a single-
sex class or extracurricular activity is
completely voluntary; and

(iv) The recipient provides to all
other students, including students of
the excluded sex, a substantially equal
coeducational class or extracurricular
activity in the same subject or activ-
ity.

(2) Single-sex class or extracurricular
activity for the excluded sex. A recipient
that provides a single-sex class or ex-
tracurricular activity, in order to com-
ply with paragraph (b)(1)(ii) of this sec-
tion, may be required to provide a sub-
stantially equal single-sex class or ex-
tracurricular activity for students of
the excluded sex.

(3) Substantially equal factors. Factors
the Department will consider, either
individually or in the aggregate as ap-
propriate, in determining whether
classes or extracurricular activities are
substantially equal include, but are not
limited to, the following: the policies
and criteria of admission, the edu-
cational benefits provided, including

§106.34

the quality, range, and content of cur-
riculum and other services and the
quality and availability of books, in-
structional materials, and technology,
the qualifications of faculty and staff,
geographic accessibility, the quality,
accessibility, and availability of facili-
ties and resources provided to the
class, and intangible features, such as
reputation of faculty.

(4) Periodic evaluations. (i) The recipi-
ent must conduct periodic evaluations
to ensure that single-sex classes or ex-
tracurricular activities are based upon
genuine justifications and do not rely
on overly broad generalizations about
the different talents, capacities, or
preferences of either sex and that any
single-sex classes or extracurricular
activities are substantially related to
the achievement of the important ob-
jective for the classes or extra-
curricular activities.

(ii) Evaluations for the purposes of
paragraph (b)(4)(i) of this section must
be conducted at least every two years.

(5) Scope of coverage. The provisions
of paragraph (b)(1) through (4) of this
section apply to classes and extra-
curricular activities provided by a re-
cipient directly or through another en-
tity, but the provisions of paragraph
(b)(1) through (4) of this section do not
apply to interscholastic, club, or intra-
mural athletics, which are subject to
the provisions of §§106.41 and 106.37(c)
of this part.

(c) Schools—(1) General Standard. Ex-
cept as provided in paragraph (c)(2) of
this section, a recipient that operates a
public nonvocational elementary or
secondary school that excludes from
admission any students, on the basis of
sex, must provide students of the ex-
cluded sex a substantially equal single-
sex school or coeducational school.

(2) Exception. A nonvocational public
charter school that is a single-school
local educational agency under State
law may be operated as a single-sex
charter school without regard to the
requirements in paragraph (c)(1) of this
section.

(3) Substantially equal factors. Factors
the Department will consider, either
individually or in the aggregate as ap-
propriate, in determining whether
schools are substantially equal include,
but are not limited to, the following:
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The policies and criteria of admission,
the educational benefits provided, in-
cluding the quality, range, and content
of curriculum and other services and
the quality and availability of books,
instructional materials, and tech-
nology, the quality and range of extra-
curricular offerings, the qualifications
of faculty and staff, geographic accessi-
bility, the quality, accessibility, and
availability of facilities and resources,
and intangible features, such as reputa-
tion of faculty.

(4) Definition. For the purposes of
paragraph (c¢)(1) through (3) of this sec-
tion, the term ‘‘school’” includes a
““‘school within a school,” which means
an administratively separate school lo-
cated within another school.

(Authority: 20 U.S.C. 1681, 1682)
[71 FR 62542, Oct. 25, 2006]

§106.35 Access to institutions of voca-
tional education.

A recipient shall not, on the basis of
sex, exclude any person from admission
to any institution of vocational edu-
cation operated by that recipient.

(Authority: 20 U.S.C. 1681, 1682)
[71 FR 62543, Oct. 25, 2006]

§106.36 Counseling and use of ap-
praisal and counseling materials.

(a) Counseling. A recipient shall not
discriminate against any person on the
basis of sex in the counseling or guid-
ance of students or applicants for ad-
mission.

(b) Use of appraisal and counseling ma-
terials. A recipient which uses testing
or other materials for appraising or
counseling students shall not use dif-
ferent materials for students on the
basis of their sex or use materials
which permit or require different treat-
ment of students on such basis unless
such different materials cover the
same occupations and interest areas
and the use of such different materials
is shown to be essential to eliminate
sex bias. Recipients shall develop and
use internal procedures for ensuring
that such materials do not discrimi-
nate on the basis of sex. Where the use
of a counseling test or other instru-
ment results in a substantially dis-
proportionate number of members of
one sex in any particular course of
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study or classification, the recipient
shall take such action as is necessary
to assure itself that such disproportion
is not the result of discrimination in
the instrument or its application.

(c) Disproportion in classes. Where a
recipient finds that a particular class
contains a substantially dispropor-
tionate number of individuals of one
sex, the recipient shall take such ac-
tion as is necessary to assure itself
that such disproportion is not the re-
sult of discrimination on the basis of
sex in counseling or appraisal mate-
rials or by counselors.

(Authority: Secs. 901, 902, Education Amend-
ments of 1972, 86 Stat. 373, 374; 20 U.S.C. 1681,
1682)

§106.37 Financial assistance.

(a) General. Except as provided in
paragraphs (b) and (c) of this section,
in providing financial assistance to any
of its students, a recipient shall not:

(1) On the basis of sex, provide dif-
ferent amount or types of such assist-
ance, limit eligibility for such assist-
ance which is of any particular type or
source, apply different criteria, or oth-
erwise discriminate;

(2) Through solicitation, listing, ap-
proval, provision of facilities or other
services, assist any foundation, trust,
agency, organization, or person which
provides assistance to any of such re-
cipient’s students in a manner which
discriminates on the basis of sex; or

(3) Apply any rule or assist in appli-
cation of any rule concerning eligi-
bility for such assistance which treats
persons of one sex differently from per-
sons of the other sex with regard to
marital or parental status.

(b) Financial aid established by certain
legal instruments. (1) A recipient may
administer or assist in the administra-
tion of scholarships, fellowships, or
other forms of financial assistance es-
tablished pursuant to domestic or for-
eign wills, trusts, bequests, or similar
legal instruments or by acts of a for-
eign government which requires that
awards be made to members of a par-
ticular sex specified therein; Provided,
That the overall effect of the award of
such sex-restricted scholarships, fel-
lowships, and other forms of financial
assistance does not discriminate on the
basis of sex.
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