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(3) Sent by facsimile transmission. 
(d) A party other than the Depart-

ment filing by facsimile transmission 
is responsible for confirming that a 
complete and legible copy of the docu-
ment was received by the Department, 
including by the administrative law 
judge (ALJ). 

(e) Any party filing a document by 
facsimile transmission must file a fol-
low-up hard copy by hand-delivery or 
mail within a reasonable period of 
time. 

(Authority: 20 U.S.C. 7711(a)) 

[60 FR 50778, Sept. 29, 1995, as amended at 62 
FR 35419, July 1, 1997] 

§ 222.155 When and where is an admin-
istrative hearing held? 

Administrative hearings under this 
subpart are held at the offices of the 
Department in Washington, DC, at a 
time fixed by the ALJ, unless the ALJ 
selects another place based upon the 
convenience of the parties. 

(Authority: 20 U.S.C. 7711(a)) 

§ 222.156 How is an administrative 
hearing conducted? 

Administrative hearings under this 
subpart are conducted as follows: 

(a) The administrative hearing is 
conducted by an ALJ appointed under 5 
U.S.C. 3105, who issues rules of proce-
dure that are proper and not incon-
sistent with this subpart. 

(b) The parties may introduce all rel-
evant evidence on the issues stated in 
the applicant’s request for hearing or 
on other issues determined by the ALJ 
during the proceeding. The application 
in question and all amendments and 
exhibits must be made part of the hear-
ing record. 

(c) Technical rules of evidence, in-
cluding the Federal Rules of Evidence, 
do not apply to hearings conducted 
under this subpart, but the ALJ may 
apply rules designed to assure produc-
tion of the most credible evidence 
available, including allowing the cross- 
examination of witnesses. 

(d) Each party may examine all docu-
ments and other evidence offered or ac-
cepted for the record, and may have 
the opportunity to refute facts and ar-
guments advanced on either side of the 
issues. 

(e) A transcript must be made of the 
oral evidence unless the parties agree 
otherwise. 

(f) Each party may be represented by 
counsel. 

(g) The ALJ is bound by all applica-
ble statutes and regulations and may 
neither waive them nor rule them in-
valid. 

(Authority: 5 U.S.C. 556 and 3105; 20 U.S.C. 
7711(a)) 

[60 FR 50778, Sept. 29, 1995, as amended at 62 
FR 35419, July 1, 1997] 

§ 222.157 What procedures apply for 
issuing or appealing an administra-
tive law judge’s decision? 

(a) Decision. (1) The ALJ— 
(i) Makes written findings and an ini-

tial decision based upon the hearing 
record; and 

(ii) Forwards to the Secretary, and 
mails to each party, a copy of the writ-
ten findings and initial decision. 

(2) An ALJ’s initial decision con-
stitutes the Secretary’s final decision 
without any further proceedings un-
less— 

(i) A party, within the time limits 
stated in paragraph (b)(1)(ii) of this 
section, requests the Secretary to re-
view the decision and that request is 
granted; or 

(ii) The Secretary otherwise deter-
mines, within the time limits stated in 
paragraph (b)(2)(ii) of this section, to 
review the initial decision. 

(3) When an initial decision becomes 
the Secretary’s final decision without 
any further proceedings, the Depart-
ment’s Office of Hearings and Appeals 
notifies the parties of the finality of 
the decision. 

(b) Administrative appeal of an initial 
decision. (1)(i) Any party may request 
the Secretary to review an initial deci-
sion. 

(ii) A party must file such a request 
for review within 30 days of the party’s 
receipt of the initial decision. 

(2) The Secretary may— 
(i) Grant or deny a timely request for 

review of an initial decision; or 
(ii) Otherwise determine to review 

the decision, so long as that determina-
tion is made within 45 days of the date 
of receipt of the initial decision. 

(3) The Secretary mails to each party 
written notice of— 
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(i) The Secretary’s action granting or 
denying a request for review of an ini-
tial decision; or 

(ii) The Secretary’s determination to 
review an initial decision. 

(Authority: 20 U.S.C. 7711(a)) 

[60 FR 50778, Sept. 29, 1995, as amended at 62 
FR 35419, July 1, 1997] 

§ 222.158 What procedures apply to the 
Secretary’s review of an initial deci-
sion? 

When the Secretary reviews an ini-
tial decision, the Secretary— 

(a) Notifies the applicant in writing 
that it may file a written statement or 
comments; and 

(b) Mails to each party written notice 
of the Secretary’s final decision. 

(Authority: 20 U.S.C. 7711(a)) 

[60 FR 50778, Sept. 29, 1995, as amended at 62 
FR 35419, July 1, 1997] 

§ 222.159 When and where does a party 
seek judicial review? 

If an LEA or a State that is ag-
grieved by the Secretary’s final deci-
sion following an administrative hear-
ing proceeding under this subpart wish-
es to seek judicial review, the LEA or 
State must, within 60 days after receiv-
ing notice of the Secretary’s final deci-
sion, file with the United States Court 
of Appeals for the circuit in which that 
LEA or State is located a petition for 
review of the final agency action, in 
accordance with section 8011(b) of the 
Act. 

(Authority: 20 U.S.C. 7711(b)) 

Subpart K—Determinations Under 
Section 8009 of the Act 

§ 222.160 What are the scope and pur-
pose of this subpart? 

(a) Scope. This subpart applies to de-
terminations made by the Secretary 
under section 8009 of the Act. 

(b) Purpose. The sole purpose of the 
regulations in this subpart is to imple-
ment the provisions of section 8009. 
The definitions and standards con-
tained in this subpart apply only with 
respect to section 8009 and do not es-
tablish definitions and standards for 
any other purpose. 

(Authority: 20 U.S.C. 7709) 

§ 222.161 How is State aid treated 
under section 8009 of the Act? 

(a) General rules. (1) A State may 
take into consideration payments 
under sections 8002 and 8003(b) of the 
Act (including hold harmless payments 
calculated under section 8003(e)) in al-
locating State aid if that State has a 
State aid program that qualifies under 
§ 222.162, except as follows: 

(i) Those payments may be taken 
into consideration for each affected 
local educational agency (LEA) only in 
the proportion described in § 222.163. 

(ii) A State may not take into con-
sideration that portion of an LEA’s 
payment that is generated by the por-
tion of a weight in excess of one under 
section 8003(a)(2)(B) of the Act (chil-
dren residing on Indian lands) or pay-
ments under section 8003(d) of the Act 
(children with disabilities), section 
8003(f) of the Act (heavily impacted 
LEAs) and section 8003(g) of the Act 
(LEAs with high concentrations of 
children with severe disabilities). 

(iii) A State may not take into con-
sideration increases in payment under 
the following subsections of section 
3(d) of Pub. L. 81–874: 

(A) Section 3(d)(2)(B) (increase for 
heavily impacted LEAs). 

(B) Section 3(d)(2)(C) (increase for 
children with disabilities and children 
with specific learning disabilities). 

(C) Section 3(d)(2)(D) (increase for 
children residing on Indian lands). 

(D) Section 3(d)(3)(B)(ii) (increase for 
unusual geographical factors). 

(2) No State aid program may qualify 
under this subpart if a court of that 
State has determined by final order, 
not under appeal, that the program 
fails to equalize expenditures for free 
public education among LEAs within 
the State or otherwise violates law, 
and if the court’s order provides that 
the program is no longer in effect. 

(3) No State, whether or not it has an 
equalization program that qualifies 
under § 222.162, may, in allocating State 
aid, take into consideration an LEA’s 
eligibility for payments under the Act 
if that LEA does not apply for and re-
ceive those payments. 

(4) Any State that takes into consid-
eration payments under the Act in ac-
cordance with the provisions of section 
8009 in allocating State aid to LEAs 
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