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filed by hand-delivery, mail, or fac-
simile transmission. The Secretary dis-
courages the use of facsimile trans-
mission for documents longer than five
pages.

(2) If agreed upon by the parties,
service of a document may be made
upon the other party by facsimile
transmission.

(3) The filing date for a written sub-
mission under this section is the date
the document is—

(i) Hand-delivered,;

(ii) Mailed; or

(iii) Sent by facsimile transmission.

(4) A party filing by facsimile trans-
mission is responsible for confirming
that a complete and legible copy of the
document was received by the Depart-
ment.

(5) Any party filing a document by
facsimile transmission must file a fol-
low-up hard copy by hand-delivery or
mail within a reasonable period of
time.

(g) Procedural rules. (1) If, in the opin-
ion of the ALJ, no dispute exists as to
a material fact the resolution of which
would be materially assisted by oral
testimony, the ALJ shall afford each
party to the proceeding an opportunity
to present its case—

(i) In whole or in part in writing; or

(ii) In an informal conference after
affording each party sufficient notice
of the issues to be considered.

(2) With respect to hearings involving
a dispute as to a material fact the reso-
lution of which would be materially as-
sisted by oral testimony, the ALJ shall
afford the following procedures to each
party:

(i) Sufficient notice of the issues to
be considered at the hearing.

(ii) An opportunity to make a record
of the proceedings.

(iii) An opportunity to present wit-
nesses on the party’s behalf.

(iv) An opportunity to cross-examine
other witnesses either orally or
through written interrogatories.

(h) Decisions. (1) The ALJ—

(i) Makes written findings and an ini-
tial decision based upon the hearing
record; and

(ii) Forwards to the Secretary, and
mails to each party, a copy of the writ-
ten findings and initial decision.
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(2) Appeals to the Secretary and the
finality of initial decisions under sec-
tion 8009 are governed by §§222.157(b),
222.158, and 222.159 of subpart J of this
part.

(Authority: 20 U.S.C. 7709)

(i) Corrective action. (1) Within 30 days
after a determination by the Secretary
that a State has been in violation of
section 8009 unless the determination is
timely appealed by the State, the State
shall provide satisfactory written as-
surances that it will undertake appro-
priate corrective action if necessary.

(2) A State found by the Secretary to
have been in violation of section 8009
following a hearing shall provide, with-
in 30 days after disposal of the hearing
request (such as by a final decision
issued under this subpart or with-
drawal of the hearing request), satis-
factory assurances that it is taking
corrective action, if necessary.

(3) At any time during a hearing
under this subpart, a State may pro-
vide the Secretary appropriate assur-
ances that it will undertake corrective
action if necessary. The Secretary or
the ALJ, as applicable, may stay the
proceedings pending completion of cor-
rective action.

(Authority: 20 U.S.C. 7709)

[60 FR 50778, Sept. 29, 1995, as amended at 62
FR 35420, July 1, 1997]

§§222.166-222.169 [Reserved]

APPENDIX TO SUBPART K OF PART 222—
DETERMINATIONS UNDER SECTION
8009 OF THE ACT—METHODS OF CAL-
CULATIONS FOR TREATMENT OF IM-
PACT AID PAYMENTS UNDER STATE
EQUALIZATION PROGRAMS

The following paragraphs describe the
methods for making certain calculations in
conjunction with determinations made under
the regulations in this subpart. Except as
otherwise provided in the regulations, these
methods are the only methods that may be
used in making these calculations.

1. Determinations of disparity standard com-
pliance under §222.162(b)(1).

(a) The determinations of disparity in cur-
rent expenditures or revenue per pupil are
made by—

(i) Ranking all LEAs having similar grade
levels within the State on the basis of cur-
rent expenditures or revenue per pupil for
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the second preceding fiscal year before the
year of determination;

(ii) Identifying those LEAS in each ranking
that fall at the 95th and 5th percentiles of
the total number of pupils in attendance in
the schools of those LEASs; and

(iii) Subtracting the lower current expend-
iture or revenue per pupil figure from the
higher for those agencies identified in para-
graph (ii) and dividing the difference by the
lower figure.

Example: In State X, after ranking all
LEAs organized on a grade 9-12 basis in order
of the expenditures per pupil for the fiscal
year in question, it is ascertained by count-
ing the number of pupils in attendance in
those agencies in ascending order of expendi-
ture that the 5th percentile of student popu-
lation is reached at LEA A with a per pupil
expenditure of $820, and that the 95th per-
centile of student population is reached at
LEA B with a per pupil expenditure of $1,000.
The percentage disparity between the 95th
and 5th percentile LEAs is 22 percent ($1,000—
$820 = $180/$820). The program would meet the
disparity standard for fiscal years before fis-
cal year 1998 but would not for subsequent
years.

(b) In cases under §222.162(b), where sepa-
rate computations are made for different
groups of LEAs, the disparity percentage for
each group is obtained in the manner de-
scribed in paragraph (a) above. Then the
weighted average disparity percentage for
the State as a whole is determined by—

(i) Multiplying the disparity percentage for
each group by the total number of pupils re-
ceiving free public education in the schools
in that group;

(ii) Summing the figures obtained in para-
graph (b)(i); and

(iii) Dividing the sum obtained in para-
graph (b)(ii) by the total number of pupils for
all the groups.

EXAMPLE

Group 1 (grades 1-6), 80,000 pu-
PilSX18.00%= ...cvvveeerieririerieresieeee e 14,400
Group 2 (grades 7-12), 100,000 pu-
PilSX22.00%= ...cveiveneeneeiirieieie e 22,000
Group 3 (grades 1-12), 20,000 pu-
PilSXB5.00%= ...cvervinerieeririeiine s 7,000

Total 200,000 PUPIIS ...eevvevereeeeererieninens 43,400

43,400/200,000=21.70% Disparity

2. Determinations under §222.163(b) as to
maximum proportion of payments under the Act
that may be taken into consideration by a State
under an equalization program. The proportion
that local tax revenues covered under a
State equalization program are of total local
tax revenues for a particular LEA shall be
obtained by dividing: (a) The amount of local
tax revenues covered under the equalization
program by (b) the total local tax revenues
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attributable to current expenditures within
the LEA. Local revenues that can be ex-
cluded from the proportion computation are
those received from local non-tax sources
such as interest, bake sales, gifts, donations,
and in-kind contributions.

Examples

Example 1. State A has an equalization pro-
gram under which each LEA is guaranteed
$900 per pupil less the LEA contribution
based on a uniform tax levy. The LEA con-
tribution from the uniform tax levy is con-
sidered under the equalization program. LEA
X contributes the proceeds of the uniform
tax levy, $700 per pupil, and the State con-
tributes the $200 difference. No other local
tax revenues are applied to current expendi-
tures for education by LEA X. The percent-
age of funds under the Act that may be
taken into consideration by State A for LEA
X is 100 percent ($700/$700). If LEA X receives
$100 per pupil in payments under the Act,
$100 per pupil may be taken into consider-
ation by State A in determining LEA X’s rel-
ative financial resources and needs under the
program. LEA X is regarded as contributing
$800 and State A would now contribute the
$100 difference.

Example 2. The initial facts are the same as
in Example 1, except that LEA X, under a
permissible additional levy outside the
equalization program, raises an additional
$100 per pupil not covered under the equali-
zation program. The permissible levy is not
included in local tax revenues covered under
the equalization program but it is included
in total local tax revenues. The percentage
of payments under the Act that may be
taken into consideration is 87.5 percent ($700/
$800). If LEA X receives $100 per pupil in pay-
ments under the Act, $87.50 per pupil may be
taken into consideration. LEA X is now re-
garded as contributing $787.50 per pupil
under the program and State A would now
contribute $112.50 per pupil as the difference.

Example 3. State B has an equalization pro-
gram under which each LEA is guaranteed
$900 per pupil for contributing the equivalent
of a two mill tax levy. LEA X contributes
$700 per pupil from a two mill tax levy and
an additional $500 per pupil from local inter-
est, bake sales, in-kind contributions, and
other non-tax local sources. The percentage
of funds under the Act that may be taken
into consideration by State A for LEA X is
100 percent ($700/$700). The local revenue re-
ceived from interest, bake sales, in-kind con-
tributions and other non-tax local revenues
are excluded from the computation since
they are from non-tax sources. If LEA X re-
ceives $100 per pupil in payments under the
Act, $100 per pupil may be taken into consid-
eration by State A in determining LEA X’s
relative financial resources and needs under
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the program. LEA X is regarded as contrib-
uting $800 and State A would now contribute
the $100 difference.

Example 4. State C has an equalization pro-
gram in which each participating LEA is
guaranteed a certain per pupil revenue at
various levels of tax rates. For an eight mill
rate the guarantee is $500, for nine mills $550,
for 10 mills $600. LEA X levies a 10 mill rate
and realizes $300 per pupil. Furthermore, it
levies an additional 10 mills under a local
leeway option realizing another $300 per
pupil. The $300 proceeds of the local leeway
option are not included in local tax revenues
covered under the equalization program, but
they are included in total local tax revenues.
The percentage of payments under the Act
that may be taken into consideration is 50
percent ($300/$600). If LEA X receives $100 per
pupil in payments under the Act, $50 per
pupil may be taken into consideration. LEA
X may be regarded as contributing $350 per
pupil under the program and State B would
now contribute $250 as the difference.

Example 5. The initial facts are the same as
in Example 4, except that LEA Y in State C,
while taxing at the same 10 mill rate for
both the equalization program and leeway
allowance as LEA X, realizes $5650 per pupil
for each tax. As with LEA X, the percentage
of payments under the Act that may be
taken into consideration for LEA Y is 50 per-
cent (550/1100). If LEA Y receives $150 per
pupil in payments under the Act, then up to
$75 per pupil normally could be taken into
consideration. However, since LEA Y would
have received only $50 per pupil in State aid,
only $50 of the allowable $75 could be taken
into consideration. Thus, LEA Z may be re-
garded as contributing $600 per pupil under
the program and State B would not con-
tribute any State aid.

Subpart L—Impact Aid Discre-
tionary Construction Grant
Program Under Section

8007(b) of the Act

SOURCE: 69 FR 12235, Mar. 15, 2004, unless
otherwise noted.

GENERAL

§222.170 What is the purpose of the
Impact Aid Discretionary Construc-
tion grant program (Section 8007(b)
of the Act)?

The Impact Aid Discretionary Con-
struction grant program provides com-
petitive grants for emergency repairs
and modernization of school facilities
to certain eligible local educational

34 CFR Ch. Il (7-1-08 Edition)

agencies (LEAs) that receive formula
Impact Aid funds.

(Authority: 20 U.S.C. 7707(b))

§222.171 What LEAs may be eligible
for Discretionary Construction
grants?

(a) Applications for these grants are
considered in four funding priority cat-
egories. The specific requirements for
each priority are detailed in §§222.177
through 222.182.

(b)(1) Generally, to be eligible for an
emergency construction grant, an LEA
must—

(i) Enroll a high proportion (at least
40 percent) of federally connected chil-
dren in average daily attendance (ADA)
who reside on Indian lands or who have
a parent on active duty in the U.S. uni-
formed services;

(ii) Have a school that enrolls a high
proportion of one of these types of stu-
dents;

(iii) Be eligible for funding for heav-
ily impacted LEAs under section
8003(b)(2) of the Act; or

(iv) Meet the specific numeric re-
quirements regarding bonding capac-
ity.

(2) The Secretary must also consider
such factors as an LEA’s total assessed
value of real property that may be
taxed for school purposes, its avail-
ability and use of bonding capacity,
and the nature and severity of the
emergency.

(c)(1) Generally, to be eligible for a
modernization construction grant, an
LEA must—

(i) Be eligible for Impact Aid funding
under either section 8002 or 8003 of the
Act;

(ii) Be eligible for funding for heavily
impacted LEAs under section 8003(b)(2)
of the Act;

(iii) Enroll a high proportion (at least
40 percent) of federally connected chil-
dren in ADA who reside on Indian lands
or who have a parent on active duty in
the U.S. uniformed services;

(iv) Have a school that enrolls a high
proportion of one of these types of stu-
dents; or

(v) Meet the specific numeric require-
ments regarding bonding capacity.

(2) The Secretary must also consider
such factors as an LEA’s total assessed
value of real property that may be
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