§300.102

LEA for making eligibility determina-
tions.

(Approved by the Office of Management and
Budget under control number 1820-0030)

(Authority: 20 U.S.C. 1412(a)(1)(A))

§300.102 Limitation—exception to

FAPE for certain ages.

(a) General. The obligation to make
FAPE available to all children with
disabilities does not apply with respect
to the following:

(1) Children aged 3, 4, 5, 18, 19, 20, or
21 in a State to the extent that its ap-
plication to those children would be in-
consistent with State law or practice,
or the order of any court, respecting
the provision of public education to
children of those ages.

(2)(i) Children aged 18 through 21 to
the extent that State law does not re-
quire that special education and re-
lated services under Part B of the Act
be provided to students with disabil-
ities who, in the last educational place-
ment prior to their incarceration in an
adult correctional facility—

(A) Were not actually identified as
being a child with a disability under
§300.8; and

(B) Did not have an IEP under Part B
of the Act.

(if) The exception in paragraph
(a)(2)(i) of this section does not apply
to children with disabilities, aged 18
through 21, who—

(A) Had been identified as a child
with a disability under §300.8 and had
received services in accordance with an
IEP, but who left school prior to their
incarceration; or

(B) Did not have an IEP in their last
educational setting, but who had actu-
ally been identified as a child with a
disability under §300.8.

(3)(i) Children with disabilities who
have graduated from high school with a
regular high school diploma.

(if) The exception in paragraph
(@)(3)(i) of this section does not apply
to children who have graduated from
high school but have not been awarded
a regular high school diploma.

(iii) Graduation from high school
with a regular high school diploma
constitutes a change in placement, re-
quiring written prior notice in accord-
ance with §300.503.

24

34 CFR Ch. lll (7-1-07 Edition)

(iv) As used in paragraphs (a)(3)(i)
through (a)(3)(iii) of this section, the
term regular high school diploma does
not include an alternative degree that
is not fully aligned with the State’s
academic standards, such as a certifi-
cate or a general educational develop-
ment credential (GED).

(4) Children with disabilities who are
eligible under subpart H of this part,
but who receive early intervention
services under Part C of the Act.

(b) Documents relating to exceptions.
The State must assure that the infor-
mation it has provided to the Sec-
retary regarding the exceptions in
paragraph (a) of this section, as re-
quired by §300.700 (for purposes of mak-
ing grants to States under this part), is
current and accurate.

(Approved by the Office of Management and
Budget under control number 1820-0030)

(Authority: 20 U.S.C. 1412(a)(1)(B)-(C))
OTHER FAPE REQUIREMENTS

§300.103 FAPE—methods
ments.

(a) Each State may use whatever
State, local, Federal, and private
sources of support are available in the
State to meet the requirements of this
part. For example, if it is necessary to
place a child with a disability in a resi-
dential facility, a State could use joint
agreements between the agencies in-
volved for sharing the cost of that
placement.

(b) Nothing in this part relieves an
insurer or similar third party from an
otherwise valid obligation to provide or
to pay for services provided to a child
with a disability.

(c) Consistent with §300.323(c), the
State must ensure that there is no
delay in implementing a child’s IEP,
including any case in which the pay-
ment source for providing or paying for
special education and related services
to the child is being determined.

and pay-

(Approved by the Office of Management and
Budget under control number 1820-0030)

(Authority: 20 U.S.C. 1401(8), 1412(a)(1)).

§300.104 Residential placement

If placement in a public or private
residential program is necessary to
provide special education and related
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services to a child with a disability,
the program, including non-medical
care and room and board, must be at no
cost to the parents of the child.

(Approved by the Office of Management and
Budget under control number 1820-0030)

(Authority: 20 U.S.C. 1412(a)(1), 1412(a)(10)(B))

§300.105 Assistive technology.

(a) Each public agency must ensure
that assistive technology devices or as-
sistive technology services, or both, as
those terms are defined in §§300.5 and
300.6, respectively, are made available
to a child with a disability if required
as a part of the child’s—

(1) Special education under §300.36;

(2) Related services under §300.34; or

(3) Supplementary aids and services
under §§8300.38 and 300.114(a)(2)(ii).

(b) On a case-by-case basis, the use of
school-purchased assistive technology
devices in a child’s home or in other
settings is required if the child’s IEP
Team determines that the child needs
access to those devices in order to re-
ceive FAPE.

(Approved by the Office of Management and
Budget under control number 1820-0030)

(Authority: 20 u.s.C. 1412(a)(1),

1412(2)(12)(B)(i))

§300.106 Extended school year serv-
ices.

(a) General. (1) Each public agency
must ensure that extended school year
services are available as necessary to
provide FAPE, consistent with para-
graph (a)(2) of this section.

(2) Extended school year services
must be provided only if a child’s IEP
Team determines, on an individual
basis, in accordance with 8§300.320
through 300.324, that the services are
necessary for the provision of FAPE to
the child.

(3) In implementing the requirements
of this section, a public agency may
not—

(i) Limit extended school year serv-
ices to particular categories of dis-
ability; or

(ii) Unilaterally limit the type,
amount, or duration of those services.

(b) Definition. As used in this section,
the term extended school year services
means special education and related
services that—
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(1) Are provided to a child with a dis-
ability—

(i) Beyond the normal school year of
the public agency;

(if) In accordance with the child’s
IEP; and

(iii) At no cost to the parents of the
child; and

(2) Meet the standards of the SEA.

(Approved by the Office of Management and
Budget under control number 1820-0030)

(Authority: 20 U.S.C. 1412(a)(1))

§300.107 Nonacademic services.

The State must ensure the following:

(a) Each public agency must take
steps, including the provision of sup-
plementary aids and services deter-
mined appropriate and necessary by
the child’s IEP Team, to provide non-
academic and extracurricular services
and activities in the manner necessary
to afford children with disabilities an
equal opportunity for participation in
those services and activities.

(b) Nonacademic and extracurricular
services and activities may include
counseling services, athletics, trans-
portation, health services, recreational
activities, special interest groups or
clubs sponsored by the public agency,
referrals to agencies that provide as-
sistance to individuals with disabil-
ities, and employment of students, in-
cluding both employment by the public
agency and assistance in making out-
side employment available.

(Approved by the Office of Management and
Budget under control number 1820-0030)

(Authority: 20 U.S.C. 1412(a)(1))

§300.108 Physical education.

The State must ensure that public
agencies in the State comply with the
following:

(a) General. Physical education serv-
ices, specially designed if necessary,
must be made available to every child
with a disability receiving FAPE, un-
less the public agency enrolls children
without disabilities and does not pro-
vide physical education to children
without disabilities in the same grades.

(b) Regular physical education. Each
child with a disability must be afforded
the opportunity to participate in the
regular physical education program



