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with the State advisory panel under 
§ 300.167. 

(d) If the Secretary determines that 
the request and supporting evidence 
submitted by the State makes a prima 
facie showing that FAPE is, and will 
remain, available to all eligible chil-
dren with disabilities in the State, the 
Secretary, after notice to the public 
throughout the State, conducts a pub-
lic hearing at which all interested per-
sons and organizations may present 
evidence regarding the following 
issues: 

(1) Whether FAPE is currently avail-
able to all eligible children with dis-
abilities in the State. 

(2) Whether the State will be able to 
ensure that FAPE remains available to 
all eligible children with disabilities in 
the State if the Secretary provides the 
requested waiver. 

(e) Following the hearing, the Sec-
retary, based on all submitted evi-
dence, will provide a waiver, in whole 
or in part, for a period of one year if 
the Secretary finds that the State has 
provided clear and convincing evidence 
that FAPE is currently available to all 
eligible children with disabilities in 
the State, and the State will be able to 
ensure that FAPE remains available to 
all eligible children with disabilities in 
the State if the Secretary provides the 
requested waiver. 

(f) A State may receive a waiver of 
the requirement of section 612(a)(18)(A) 
of the Act and § 300.164 if it satisfies the 
requirements of paragraphs (b) through 
(e) of this section. 

(g) The Secretary may grant subse-
quent waivers for a period of one year 
each, if the Secretary determines that 
the State has provided clear and con-
vincing evidence that all eligible chil-
dren with disabilities throughout the 
State have, and will continue to have 
throughout the one-year period of the 
waiver, FAPE available to them. 

(Approved by the Office of Management and 
Budget under control number 1820–0030) 

(Authority: 20 U.S.C. 1412(a)(17)(C), 
(18)(C)(ii)) 

§ 300.165 Public participation. 
(a) Prior to the adoption of any poli-

cies and procedures needed to comply 
with Part B of the Act (including any 
amendments to those policies and pro-

cedures), the State must ensure that 
there are public hearings, adequate no-
tice of the hearings, and an oppor-
tunity for comment available to the 
general public, including individuals 
with disabilities and parents of chil-
dren with disabilities. 

(b) Before submitting a State plan 
under this part, a State must comply 
with the public participation require-
ments in paragraph (a) of this section 
and those in 20 U.S.C. 1232d(b)(7). 

(Approved by the Office of Management and 
Budget under control number 1820–0030) 

(Authority: 20 U.S.C. 1412(a)(19); 20 U.S.C. 
1232d(b)(7)) 

§ 300.166 Rule of construction. 

In complying with §§ 300.162 and 
300.163, a State may not use funds paid 
to it under this part to satisfy State- 
law mandated funding obligations to 
LEAs, including funding based on stu-
dent attendance or enrollment, or in-
flation. 

(Approved by the Office of Management and 
Budget under control number 1820–0030) 

(Authority: 20 U.S.C. 1412(a)(20)) 

STATE ADVISORY PANEL 

§ 300.167 State advisory panel. 

The State must establish and main-
tain an advisory panel for the purpose 
of providing policy guidance with re-
spect to special education and related 
services for children with disabilities 
in the State. 

(Approved by the Office of Management and 
Budget under control number 1820–0030) 

(Authority: 20 U.S.C. 1412(a)(21)(A)) 

§ 300.168 Membership. 

(a) General. The advisory panel must 
consist of members appointed by the 
Governor, or any other official author-
ized under State law to make such ap-
pointments, be representative of the 
State population and be composed of 
individuals involved in, or concerned 
with the education of children with dis-
abilities, including— 

(1) Parents of children with disabil-
ities (ages birth through 26); 

(2) Individuals with disabilities; 
(3) Teachers; 
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