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finds is relevant and material to the
proceedings and is not unduly repeti-
tious.

(p)(1) The Hearing Official or Hearing
Panel—

(i) Arranges for the preparation of a
transcript of each hearing;

(i) Retains the original transcript as
part of the record of the hearing; and

(iii) Provides one copy of the tran-
script to each party.

(2) Additional copies of the transcript
are available on request and with pay-
ment of the reproduction fee.

(g) Each party must file with the
Hearing Official or Hearing Panel all
written motions, briefs, and other doc-
uments and must at the same time pro-
vide a copy to the other parties to the
proceedings.

(Authority: 20 U.S.C. 1412(d)(2))

§300.182 Initial decision; final deci-

sion.

(a) The Hearing Official or Hearing
Panel prepares an initial written deci-
sion that addresses each of the points
in the notice sent by the Secretary to
the SEA under §300.179 including any
amendments to or further clarifica-
tions of the issues, under §300.181(c)(7).

(b) The initial decision of a Hearing
Panel is made by a majority of Panel
members.

(c) The Hearing Official or Hearing
Panel mails, by certified mail with re-
turn receipt requested, a copy of the
initial decision to each party (or to the
party’s counsel) and to the Secretary,
with a notice stating that each party
has an opportunity to submit written
comments regarding the decision to
the Secretary.

(d) Each party may file comments
and recommendations on the initial de-
cision with the Hearing Official or
Hearing Panel within 15 days of the
date the party receives the Panel’s de-
cision.

(e) The Hearing Official or Hearing
Panel sends a copy of a party’s initial
comments and recommendations to the
other parties by certified mail with re-
turn receipt requested. Each party may
file responsive comments and rec-
ommendations with the Hearing Offi-
cial or Hearing Panel within seven
days of the date the party receives the
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initial comments and recommenda-
tions.

(f) The Hearing Official or Hearing
Panel forwards the parties’ initial and
responsive comments on the initial de-
cision to the Secretary who reviews the
initial decision and issues a final deci-
sion.

(g) The initial decision of the Hear-
ing Official or Hearing Panel becomes
the final decision of the Secretary un-
less, within 25 days after the end of the
time for receipt of written comments
and recommendations, the Secretary
informs the Hearing Official or Hearing
Panel and the parties to a hearing in
writing that the decision is being fur-
ther reviewed for possible modifica-
tion.

(h) The Secretary rejects or modifies
the initial decision of the Hearing Offi-
cial or Hearing Panel if the Secretary
finds that it is clearly erroneous.

(i) The Secretary conducts the review
based on the initial decision, the writ-
ten record, the transcript of the Hear-
ing Official’s or Hearing Panel’s pro-
ceedings, and written comments.

(J) The Secretary may remand the
matter to the Hearing Official or Hear-
ing Panel for further proceedings.

(k) Unless the Secretary remands the
matter as provided in paragraph (j) of
this section, the Secretary issues the
final decision, with any necessary
modifications, within 30 days after no-
tifying the Hearing Official or Hearing
Panel that the initial decision is being
further reviewed.

(Approved by the Office of Management and
Budget under control number 1820-0030)

(Authority: 20 U.S.C. 1412(d)(2))

§300.183 Filing requirements.

(&) Any written submission by a
party under §8300.179 through 300.184
must be filed by hand delivery, by
mail, or by facsimile transmission. The
Secretary discourages the use of fac-
simile transmission for documents
longer than five pages.

(b) The filing date under paragraph
(a) of this section is the date the docu-
ment is—

(1) Hand-delivered;

(2) Mailed; or

(3) Sent by facsimile transmission.

(c) A party filing by facsimile trans-
mission is responsible for confirming
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that a complete and legible copy of the
document was received by the Depart-
ment.

(d) If a document is filed by facsimile
transmission, the Secretary, the Hear-
ing Official, or the Hearing Panel, as
applicable, may require the filing of a
follow-up hard copy by hand delivery
or by mail within a reasonable period
of time.

(e) If agreed upon by the parties,
service of a document may be made
upon the other party by facsimile
transmission.

(Authority: 20 U.S.C. 1412(d))

§300.184 dJudicial review.

If a State is dissatisfied with the Sec-
retary’s final decision with respect to
the eligibility of the State under sec-
tion 612 of the Act, the State may, not
later than 60 days after notice of that
decision, file with the United States
Court of Appeals for the circuit in
which that State is located a petition
for review of that decision. A copy of
the petition must be transmitted by
the clerk of the court to the Secretary.
The Secretary then files in the court
the record of the proceedings upon
which the Secretary’s decision was
based, as provided in 28 U.S.C. 2112.

(Authority: 20 U.S.C. 1416(e)(8))
§300.185 [Reserved]

§300.186 Assistance under other Fed-
eral programs.

Part B of the Act may not be con-
strued to permit a State to reduce
medical and other assistance available,
or to alter eligibility, under titles V
and XIX of the Social Security Act
with respect to the provision of FAPE
for children with disabilities in the
State.

(Authority: 20 U.S.C. 1412(e))

BY-PASS FOR CHILDREN IN PRIVATE
SCHoOLS

§300.190 By-pass—general.

(a) If, on December 2, 1983, the date of
enactment of the Education of the
Handicapped Act Amendments of 1983,
an SEA was prohibited by law from
providing for the equitable participa-
tion in special programs of children
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with disabilities enrolled in private el-
ementary schools and secondary
schools as required by section
612(a)(10)(A) of the Act, or if the Sec-
retary determines that an SEA, LEA,
or other public agency has substan-
tially failed or is unwilling to provide
for such equitable participation then
the Secretary shall, notwithstanding
such provision of law, arrange for the
provision of services to these children
through arrangements which shall be
subject to the requirements of section
612(a)(10)(A) of the Act.

(b) The Secretary waives the require-
ment of section 612(a)(10)(A) of the Act
and of §§300.131 through 300.144 if the
Secretary implements a by-pass.

(Authority: 20 U.S.C. 1412(f)(1))

§300.191 Provisions for services under
a by-pass.

(a) Before implementing a by-pass,
the Secretary consults with appro-
priate public and private school offi-
cials, including SEA officials, in the af-
fected State, and as appropriate, LEA
or other public agency officials to con-
sider matters such as—

(1) Any prohibition imposed by State
law that results in the need for a by-
pass; and

(2) The scope and nature of the serv-
ices required by private school children
with disabilities in the State, and the
number of children to be served under
the by-pass.

(b) After determining that a by-pass
is required, the Secretary arranges for
the provision of services to private
school children with disabilities in the
State, LEA or other public agency in a
manner consistent with the require-
ments of section 612(a)(10)(A) of the Act
and 8§300.131 through 300.144 by pro-
viding services through one or more
agreements with appropriate parties.

(c) For any fiscal year that a by-pass
is implemented, the Secretary deter-
mines the maximum amount to be paid
to the providers of services by multi-
plying—

(1) A per child amount determined by
dividing the total amount received by
the State under Part B of the Act for
the fiscal year by the number of chil-
dren with disabilities served in the
prior year as reported to the Secretary
under section 618 of the Act; by



