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(e) Rule of construction. Nothing in
this part restricts or limits the rights,
procedures, and remedies available
under the Constitution, the Americans
with Disabilities Act of 1990, title V of
the Rehabilitation Act of 1973, or other
Federal laws protecting the rights of
children with disabilities, except that
before the filing of a civil action under
these laws seeking relief that is also
available under section 615 of the Act,
the procedures under §§300.507 and
300.514 must be exhausted to the same
extent as would be required had the ac-
tion been brought under section 615 of
the Act.

(Authority: 20 U.S.C. 1415(i)(2) and (3)(A),
1415(1))

§300.517

(@) In general. (1) In any action or
proceeding brought under section 615 of
the Act, the court, in its discretion,
may award reasonable attorneys’ fees
as part of the costs to—

(i) The prevailing party who is the
parent of a child with a disability;

(ii) To a prevailing party who is an
SEA or LEA against the attorney of a
parent who files a complaint or subse-
quent cause of action that is frivolous,
unreasonable, or without foundation,
or against the attorney of a parent who
continued to litigate after the litiga-
tion clearly became frivolous, unrea-
sonable, or without foundation; or

(iii) To a prevailing SEA or LEA
against the attorney of a parent, or
against the parent, if the parent’s re-
quest for a due process hearing or sub-
sequent cause of action was presented
for any improper purpose, such as to
harass, to cause unnecessary delay, or
to needlessly increase the cost of liti-
gation.

(2) Nothing in this subsection shall
be construed to affect section 327 of the
District of Columbia Appropriations
Act, 2005.

(b) Prohibition on use of funds. (1)
Funds under Part B of the Act may not
be used to pay attorneys’ fees or costs
of a party related to any action or pro-
ceeding under section 615 of the Act
and subpart E of this part.

(2) Paragraph (b)(1) of this section
does not preclude a public agency from
using funds under Part B of the Act for

Attorneys’ fees.
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conducting an action or proceeding
under section 615 of the Act.

(c) Award of fees. A court awards rea-
sonable attorneys’ fees under section
615(i)(3) of the Act consistent with the
following:

(1) Fees awarded under section
615(i)(3) of the Act must be based on
rates prevailing in the community in
which the action or proceeding arose
for the kind and quality of services fur-
nished. No bonus or multiplier may be
used in calculating the fees awarded
under this paragraph.

(2)(i) Attorneys’ fees may not be
awarded and related costs may not be
reimbursed in any action or proceeding
under section 615 of the Act for services
performed subsequent to the time of a
written offer of settlement to a parent
if—

(A) The offer is made within the time
prescribed by Rule 68 of the Federal
Rules of Civil Procedure or, in the case
of an administrative proceeding, at any
time more than 10 days before the pro-
ceeding begins;

(B) The offer is not accepted within
10 days; and

(C) The court or administrative hear-
ing officer finds that the relief finally
obtained by the parents is not more fa-
vorable to the parents than the offer of
settlement.

(ii) Attorneys’ fees may not be
awarded relating to any meeting of the
IEP Team unless the meeting is con-
vened as a result of an administrative
proceeding or judicial action, or at the
discretion of the State, for a mediation
described in §300.506.

(iii) A meeting conducted pursuant to
§300.510 shall not be considered—

(A) A meeting convened as a result of
an administrative hearing or judicial
action; or

(B) An administrative hearing or ju-
dicial action for purposes of this sec-
tion.

(3) Notwithstanding paragraph (c)(2)
of this section, an award of attorneys’
fees and related costs may be made to
a parent who is the prevailing party
and who was substantially justified in
rejecting the settlement offer.

(4) Except as provided in paragraph
(c)(5) of this section, the court reduces,
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accordingly, the amount of the attor-
neys’ fees awarded under section 615 of
the Act, if the court finds that—

(i) The parent, or the parent’s attor-
ney, during the course of the action or
proceeding, unreasonably protracted
the final resolution of the controversy;

(ii) The amount of the attorneys’ fees
otherwise authorized to be awarded un-
reasonably exceeds the hourly rate pre-
vailing in the community for similar
services by attorneys of reasonably
comparable skill, reputation, and expe-
rience;

(iii) The time spent and legal services
furnished were excessive considering
the nature of the action or proceeding;
or

(iv) The attorney representing the
parent did not provide to the LEA the
appropriate information in the due
process request notice in accordance
with §300.508.

(5) The provisions of paragraph (c)(4)
of this section do not apply in any ac-
tion or proceeding if the court finds
that the State or local agency unrea-
sonably protracted the final resolution
of the action or proceeding or there
was a violation of section 615 of the
Act.

(Authority: 20 U.S.C. 1415(i)(3)(B)~(G))

§300.518 Child’s status during pro-
ceedings.

(a) Except as provided in §300.533,
during the pendency of any administra-
tive or judicial proceeding regarding a
due process complaint notice request-
ing a due process hearing under
§300.507, unless the State or local agen-
cy and the parents of the child agree
otherwise, the child involved in the
complaint must remain in his or her
current educational placement.

(b) If the complaint involves an ap-
plication for initial admission to public
school, the child, with the consent of
the parents, must be placed in the pub-
lic school until the completion of all
the proceedings.

(c) If the complaint involves an appli-
cation for initial services under this
part from a child who is transitioning
from Part C of the Act to Part B and is
no longer eligible for Part C services
because the child has turned three, the
public agency is not required to pro-
vide the Part C services that the child
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had been receiving. If the child is found
eligible for special education and re-
lated services under Part B and the
parent consents to the initial provision
of special education and related serv-
ices under §300.300(b), then the public
agency must provide those special edu-
cation and related services that are not
in dispute between the parent and the
public agency.

(d) If the hearing officer in a due
process hearing conducted by the SEA
or a State review official in an admin-
istrative appeal agrees with the child’s
parents that a change of placement is
appropriate, that placement must be
treated as an agreement between the
State and the parents for purposes of
paragraph (a) of this section.

(Authority: 20 U.S.C. 1415(j))

§300.519 Surrogate parents.

(a) General. Each public agency must
ensure that the rights of a child are
protected when—

(1) No parent (as defined in §300.30)
can be identified;

(2) The public agency, after reason-
able efforts, cannot locate a parent;

(3) The child is a ward of the State
under the laws of that State; or

(4) The child is an unaccompanied
homeless youth as defined in section
725(6) of the McKinney-Vento Homeless
Assistance Act (42 U.S.C. 11434a(6)).

(b) Duties of public agency. The duties
of a public agency under paragraph (a)
of this section include the assignment
of an individual to act as a surrogate
for the parents. This must include a
method—

(1) For determining whether a child
needs a surrogate parent; and

(2) For assigning a surrogate parent
to the child.

(c) Wards of the State. In the case of a
child who is a ward of the State, the
surrogate parent alternatively may be
appointed by the judge overseeing the
child’s case, provided that the surro-
gate meets the requirements in para-
graphs (d)(2)(i) and (e) of this section.

(d) Criteria for selection of surrogate
parents. (1) The public agency may se-
lect a surrogate parent in any way per-
mitted under State law.

(2) Public agencies must ensure that
a person selected as a surrogate par-
ent—



