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(i) Is not an employee of the SEA, the
LEA, or any other agency that is in-
volved in the education or care of the
child;

(if) Has no personal or professional
interest that conflicts with the inter-
est of the child the surrogate parent
represents; and

(iii) Has knowledge and skills that
ensure adequate representation of the
child.

(e) Non-employee requirement; com-
pensation. A person otherwise qualified
to be a surrogate parent under para-
graph (d) of this section is not an em-
ployee of the agency solely because he
or she is paid by the agency to serve as
a surrogate parent.

(f) Unaccompanied homeless youth. In
the case of a child who is an unaccom-
panied homeless youth, appropriate
staff of emergency shelters, transi-
tional shelters, independent living pro-
grams, and street outreach programs
may be appointed as temporary surro-
gate parents without regard to para-
graph (d)(2)(i) of this section, until a
surrogate parent can be appointed that
meets all of the requirements of para-
graph (d) of this section.

(g) Surrogate parent responsibilities.
The surrogate parent may represent
the child in all matters relating to—

(1) The identification, evaluation,
and educational placement of the child;
and

(2) The provision of FAPE to the
child.

(h) SEA responsibility. The SEA must
make reasonable efforts to ensure the
assignment of a surrogate parent not
more than 30 days after a public agency
determines that the child needs a sur-
rogate parent.

(Authority: 20 U.S.C. 1415(b)(2))

§300.520 Transfer of parental rights at
age of majority.

(a) General. A State may provide
that, when a child with a disability
reaches the age of majority under
State law that applies to all children
(except for a child with a disability
who has been determined to be incom-
petent under State law)—

(1)(i) The public agency must provide
any notice required by this part to
both the child and the parents; and
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(ii) All rights accorded to parents
under Part B of the Act transfer to the
child;

(2) AIll rights accorded to parents
under Part B of the Act transfer to
children who are incarcerated in an
adult or juvenile, State or local correc-
tional institution; and

(3) Whenever a State provides for the
transfer of rights under this part pur-
suant to paragraph (a)(1) or (a)(2) of
this section, the agency must notify
the child and the parents of the trans-
fer of rights.

(b) Special rule. A State must estab-
lish procedures for appointing the par-
ent of a child with a disability, or, if
the parent is not available, another ap-
propriate individual, to represent the
educational interests of the child
throughout the period of the child’s eli-
gibility under Part B of the Act Iif,
under State law, a child who has
reached the age of majority, but has
not been determined to be incom-
petent, can be determined not to have
the ability to provide informed consent
with respect to the child’s educational
program.

(Authority: 20 U.S.C. 1415(m))
§§300.521-300.529 [Reserved]
DISCIPLINE PROCEDURES

§300.530 Authority
sonnel.

(a) Case-by-case determination. School
personnel may consider any unique cir-
cumstances on a case-by-case basis
when determining whether a change in
placement, consistent with the other
requirements of this section, is appro-
priate for a child with a disability who
violates a code of student conduct.

(b) General. (1) School personnel
under this section may remove a child
with a disability who violates a code of
student conduct from his or her cur-
rent placement to an appropriate in-
terim alternative educational setting,
another setting, or suspension, for not
more than 10 consecutive school days
(to the extent those alternatives are
applied to children without disabil-
ities), and for additional removals of
not more than 10 consecutive school
days in that same school year for sepa-
rate incidents of misconduct (as long

of school per-
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as those removals do not constitute a
change of placement under §300.536).

(2) After a child with a disability has
been removed from his or her current
placement for 10 school days in the
same school year, during any subse-
quent days of removal the public agen-
cy must provide services to the extent
required under paragraph (d) of this
section.

(c) Additional authority. For discipli-
nary changes in placement that would
exceed 10 consecutive school days, if
the behavior that gave rise to the vio-
lation of the school code is determined
not to be a manifestation of the child’s
disability pursuant to paragraph (e) of
this section, school personnel may
apply the relevant disciplinary proce-
dures to children with disabilities in
the same manner and for the same du-
ration as the procedures would be ap-
plied to children without disabilities,
except as provided in paragraph (d) of
this section.

(d) Services. (1) A child with a dis-
ability who is removed from the child’s
current placement pursuant to para-
graphs (c), or (g) of this section must—

(i) Continue to receive educational
services, as provided in §300.101(a), so
as to enable the child to continue to
participate in the general education
curriculum, although in another set-
ting, and to progress toward meeting
the goals set out in the child’s IEP; and

(ii) Receive, as appropriate, a func-
tional behavioral assessment, and be-
havioral intervention services and
modifications, that are designed to ad-
dress the behavior violation so that it
does not recur.

(2) The services required by para-
graph (d)(1), (d)(3), (d)(4), and (d)(5) of
this section may be provided in an in-
terim alternative educational setting.

(3) A public agency is only required
to provide services during periods of re-
moval to a child with a disability who
has been removed from his or her cur-
rent placement for 10 school days or
less in that school year, if it provides
services to a child without disabilities
who is similarly removed.

(4) After a child with a disability has
been removed from his or her current
placement for 10 school days in the
same school year, if the current re-
moval is for not more than 10 consecu-
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tive school days and is not a change of
placement under §300.536, school per-
sonnel, in consultation with at least
one of the child’s teachers, determine
the extent to which services are need-
ed, as provided in §300.101(a), so as to
enable the child to continue to partici-
pate in the general education cur-
riculum, although in another setting,
and to progress toward meeting the
goals set out in the child’s IEP.

(5) If the removal is a change of
placement under §300.536, the child’s
IEP Team determines appropriate serv-
ices under paragraph (d)(1) of this sec-
tion.

(e) Manifestation determination. (1)
Within 10 school days of any decision
to change the placement of a child with
a disability because of a violation of a
code of student conduct, the LEA, the
parent, and relevant members of the
child’s IEP Team (as determined by the
parent and the LEA) must review all
relevant information in the student’s
file, including the child’s IEP, any
teacher observations, and any relevant
information provided by the parents to
determine—

(i) If the conduct in question was
caused by, or had a direct and substan-
tial relationship to, the child’s dis-
ability; or

(ii) If the conduct in question was the
direct result of the LEA’s failure to im-
plement the IEP.

(2) The conduct must be determined
to be a manifestation of the child’s dis-
ability if the LEA, the parent, and rel-
evant members of the child’s IEP Team
determine that a condition in either
paragraph (e)(1)(i) or (1)(ii) of this sec-
tion was met.

(3) If the LEA, the parent, and rel-
evant members of the child’s IEP Team
determine the condition described in
paragraph (e)(1)(ii) of this section was
met, the LEA must take immediate
steps to remedy those deficiencies.

(f) Determination that behavior was a
manifestation. If the LEA, the parent,
and relevant members of the IEP Team
make the determination that the con-
duct was a manifestation of the child’s
disability, the IEP Team must—

(1) Either—
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(i) Conduct a functional behavioral
assessment, unless the LEA had con-
ducted a functional behavioral assess-
ment before the behavior that resulted
in the change of placement occurred,
and implement a behavioral interven-
tion plan for the child; or

(i) If a behavioral intervention plan
already has been developed, review the
behavioral intervention plan, and mod-
ify it, as necessary, to address the be-
havior; and

(2) Except as provided in paragraph
(g) of this section, return the child to
the placement from which the child
was removed, unless the parent and the
LEA agree to a change of placement as
part of the modification of the behav-
ioral intervention plan.

(g) Special circumstances. School per-
sonnel may remove a student to an in-
terim alternative educational setting
for not more than 45 school days with-
out regard to whether the behavior is
determined to be a manifestation of
the child’s disability, if the child—

(1) Carries a weapon to or possesses a
weapon at school, on school premises,
or to or at a school function under the
jurisdiction of an SEA or an LEA;

(2) Knowingly possesses or uses ille-
gal drugs, or sells or solicits the sale of
a controlled substance, while at school,
on school premises, or at a school func-
tion under the jurisdiction of an SEA
or an LEA; or

(3) Has inflicted serious bodily injury
upon another person while at school,
on school premises, or at a school func-
tion under the jurisdiction of an SEA
or an LEA.

(h) Notification. On the date on which
the decision is made to make a re-
moval that constitutes a change of
placement of a child with a disability
because of a violation of a code of stu-
dent conduct, the LEA must notify the
parents of that decision, and provide
the parents the procedural safeguards
notice described in §300.504.

(i) Definitions. For purposes of this
section, the following definitions
apply:

(1) Controlled substance means a drug
or other substance identified under
schedules I, II, I, IV, or V in section
202(c) of the Controlled Substances Act
(21 U.S.C. 812(c)).
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(2) Illegal drug means a controlled
substance; but does not include a con-
trolled substance that is legally pos-
sessed or used under the supervision of
a licensed health-care professional or
that is legally possessed or used under
any other authority under that Act or
under any other provision of Federal
law.

(3) Serious bodily injury has the mean-
ing given the term ‘‘serious bodily in-
jury” under paragraph (3) of subsection
(h) of section 1365 of title 18, United
States Code.

(4) Weapon has the meaning given the
term ‘“‘dangerous weapon’’ under para-
graph (2) of the first subsection (g) of
section 930 of title 18, United States
Code.

(Authority: 20 U.S.C. 1415(k)(1) and (7))

§300.531 Determination of setting.

The child’s IEP Team determines the
interim alternative educational setting
for services under §300.530(c), (d)(5), and
(9)-

(Authority: 20 U.S.C. 1415(k)(2))

§300.532 Appeal.

(a) General. The parent of a child
with a disability who disagrees with
any decision regarding placement
under §§300.530 and 300.531, or the mani-
festation determination under
§300.530(e), or an LEA that believes
that maintaining the current place-
ment of the child is substantially like-
ly to result in injury to the child or
others, may appeal the decision by re-
questing a hearing. The hearing is re-
quested by filing a complaint pursuant
to 8§300.507 and 300.508(a) and (b).

(b) Authority of hearing officer. (1) A
hearing officer under §300.511 hears,
and makes a determination regarding
an appeal under paragraph (a) of this
section.

(2) In making the determination
under paragraph (b)(1) of this section,
the hearing officer may—

(i) Return the child with a disability
to the placement from which the child
was removed if the hearing officer de-
termines that the removal was a viola-
tion of §300.530 or that the child’s be-
havior was a manifestation of the
child’s disability; or



