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(i) Conduct a functional behavioral
assessment, unless the LEA had con-
ducted a functional behavioral assess-
ment before the behavior that resulted
in the change of placement occurred,
and implement a behavioral interven-
tion plan for the child; or

(i) If a behavioral intervention plan
already has been developed, review the
behavioral intervention plan, and mod-
ify it, as necessary, to address the be-
havior; and

(2) Except as provided in paragraph
(g) of this section, return the child to
the placement from which the child
was removed, unless the parent and the
LEA agree to a change of placement as
part of the modification of the behav-
ioral intervention plan.

(g) Special circumstances. School per-
sonnel may remove a student to an in-
terim alternative educational setting
for not more than 45 school days with-
out regard to whether the behavior is
determined to be a manifestation of
the child’s disability, if the child—

(1) Carries a weapon to or possesses a
weapon at school, on school premises,
or to or at a school function under the
jurisdiction of an SEA or an LEA;

(2) Knowingly possesses or uses ille-
gal drugs, or sells or solicits the sale of
a controlled substance, while at school,
on school premises, or at a school func-
tion under the jurisdiction of an SEA
or an LEA; or

(3) Has inflicted serious bodily injury
upon another person while at school,
on school premises, or at a school func-
tion under the jurisdiction of an SEA
or an LEA.

(h) Notification. On the date on which
the decision is made to make a re-
moval that constitutes a change of
placement of a child with a disability
because of a violation of a code of stu-
dent conduct, the LEA must notify the
parents of that decision, and provide
the parents the procedural safeguards
notice described in §300.504.

(i) Definitions. For purposes of this
section, the following definitions
apply:

(1) Controlled substance means a drug
or other substance identified under
schedules I, II, I, IV, or V in section
202(c) of the Controlled Substances Act
(21 U.S.C. 812(c)).
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(2) Illegal drug means a controlled
substance; but does not include a con-
trolled substance that is legally pos-
sessed or used under the supervision of
a licensed health-care professional or
that is legally possessed or used under
any other authority under that Act or
under any other provision of Federal
law.

(3) Serious bodily injury has the mean-
ing given the term ‘‘serious bodily in-
jury” under paragraph (3) of subsection
(h) of section 1365 of title 18, United
States Code.

(4) Weapon has the meaning given the
term ‘“‘dangerous weapon’’ under para-
graph (2) of the first subsection (g) of
section 930 of title 18, United States
Code.

(Authority: 20 U.S.C. 1415(k)(1) and (7))

§300.531 Determination of setting.

The child’s IEP Team determines the
interim alternative educational setting
for services under §300.530(c), (d)(5), and
(9)-

(Authority: 20 U.S.C. 1415(k)(2))

§300.532 Appeal.

(a) General. The parent of a child
with a disability who disagrees with
any decision regarding placement
under §§300.530 and 300.531, or the mani-
festation determination under
§300.530(e), or an LEA that believes
that maintaining the current place-
ment of the child is substantially like-
ly to result in injury to the child or
others, may appeal the decision by re-
questing a hearing. The hearing is re-
quested by filing a complaint pursuant
to 8§300.507 and 300.508(a) and (b).

(b) Authority of hearing officer. (1) A
hearing officer under §300.511 hears,
and makes a determination regarding
an appeal under paragraph (a) of this
section.

(2) In making the determination
under paragraph (b)(1) of this section,
the hearing officer may—

(i) Return the child with a disability
to the placement from which the child
was removed if the hearing officer de-
termines that the removal was a viola-
tion of §300.530 or that the child’s be-
havior was a manifestation of the
child’s disability; or



