Off. of Spec. Educ. and Rehab. Services, Education

(c) Exception. A public agency would
not be deemed to have knowledge
under paragraph (b) of this section if—

(1) The parent of the child—

(i) Has not allowed an evaluation of
the child pursuant to §§300.300 through
300.311; or

(if) Has refused services under this
part; or

(2) The child has been evaluated in
accordance with §§300.300 through
300.311 and determined to not be a child
with a disability under this part.

(d) Conditions that apply if no basis of
knowledge. (1) If a public agency does
not have knowledge that a child is a
child with a disability (in accordance
with paragraphs (b) and (c) of this sec-
tion) prior to taking disciplinary meas-
ures against the child, the child may be
subjected to the disciplinary measures
applied to children without disabilities
who engage in comparable behaviors
consistent with paragraph (d)(2) of this
section.

(2)(i) If a request is made for an eval-
uation of a child during the time period
in which the child is subjected to dis-
ciplinary measures under §300.530, the
evaluation must be conducted in an ex-
pedited manner.

(if) Until the evaluation is com-
pleted, the child remains in the edu-
cational placement determined by
school authorities, which can include
suspension or expulsion without edu-
cational services.

(iii) If the child is determined to be a
child with a disability, taking into con-
sideration information from the eval-
uation conducted by the agency and in-
formation provided by the parents, the
agency must provide special education
and related services in accordance with
this part, including the requirements
of §§300.530 through 300.536 and section
612(a)(1)(A) of the Act.

(Authority: 20 U.S.C. 1415(k)(5))

§300.535 Referral to and action by law
enforcement and judicial authori-
ties.

(@) Rule of construction. Nothing in
this part prohibits an agency from re-
porting a crime committed by a child
with a disability to appropriate au-
thorities or prevents State law enforce-
ment and judicial authorities from ex-
ercising their responsibilities with re-

91

§300.537

gard to the application of Federal and
State law to crimes committed by a
child with a disability.

(b) Transmittal of records. (1) An agen-
cy reporting a crime committed by a
child with a disability must ensure
that copies of the special education and
disciplinary records of the child are
transmitted for consideration by the
appropriate authorities to whom the
agency reports the crime.

(2) An agency reporting a crime
under this section may transmit copies
of the child’s special education and dis-
ciplinary records only to the extent
that the transmission is permitted by
the Family Educational Rights and
Privacy Act.

(Authority: 20 U.S.C. 1415(k)(6))

§300.536 Change of placement because
of disciplinary removals.

(@) For purposes of removals of a
child with a disability from the child’s
current educational placement under
§§300.530 through 300.535, a change of
placement occurs if—

(1) The removal is for more than 10
consecutive school days; or

(2) The child has been subjected to a
series of removals that constitute a
pattern—

(i) Because the series of removals
total more than 10 school days in a
school year;

(ii) Because the child’s behavior is
substantially similar to the child’s be-
havior in previous incidents that re-
sulted in the series of removals; and

(iii) Because of such additional fac-
tors as the length of each removal, the
total amount of time the child has
been removed, and the proximity of the
removals to one another.

(b)(1) The public agency determines
on a case-by-case basis whether a pat-
tern of removals constitutes a change
of placement.

(2) This determination is subject to
review through due process and judicial
proceedings.

(Authority: 20 U.S.C. 1415(k))

§300.537 State
nisms.
Notwithstanding §§300.506(b)(7) and

300.510(d)(2), which provide for judicial

enforcement of a written agreement

enforcement mecha-



§§300.538-300.599

reached as a result of mediation or a
resolution meeting, there is nothing in
this part that would prevent the SEA
from using other mechanisms to seek
enforcement of that agreement, pro-
vided that use of those mechanisms is
not mandatory and does not delay or
deny a party the right to seek enforce-
ment of the written agreement in a
State court of competent jurisdiction
or in a district court of the United
States.

(Authority:
1415(A)(1)(B))

§§ 300.538-300.599 [Reserved]

20 U.S.C. 1415(e)(2)(F),

Subpart F—Monitoring, Enforce-
ment, Confidentiality, and
Program Information

MONITORING, TECHNICAL ASSISTANCE,
AND ENFORCEMENT

§300.600 State monitoring and en-
forcement.

(a) The State must monitor the im-
plementation of this part, enforce this
part in accordance with §300.604(a)(1)
and (a)(3), (b)(2)(i) and (b)(2)(v), and
(¢)(2), and annually report on perform-
ance under this part.

(b) The primary focus of the State’s
monitoring activities must be on—

(1) Improving educational results and
functional outcomes for all children
with disabilities; and

(2) Ensuring that public agencies
meet the program requirements under
Part B of the Act, with a particular
emphasis on those requirements that
are most closely related to improving
educational results for children with
disabilities.

(c) As a part of its responsibilities
under paragraph (a) of this section, the
State must use quantifiable indicators
and such qualitative indicators as are
needed to adequately measure perform-
ance in the priority areas identified in
paragraph (d) of this section, and the
indicators established by the Secretary
for the State performance plans.

(d) The State must monitor the LEAs
located in the State, using quantifiable
indicators in each of the following pri-
ority areas, and using such qualitative
indicators as are needed to adequately
measure performance in those areas:
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(1) Provision of FAPE in the least re-
strictive environment.

(2) State exercise of general super-
vision, including child find, effective
monitoring, the use of resolution meet-
ings, mediation, and a system of tran-
sition services as defined in §300.43 and
in 20 U.S.C. 1437(a)(9).

(3) Disproportionate representation
of racial and ethnic groups in special
education and related services, to the
extent the representation is the result
of inappropriate identification.

(Approved by the Office of Management and
Budget under control number 1820-0624)

(Authority: 20 U.S.C. 1416(a))

§300.601 State performance plans and
data collection.

(a) General. Not later than December
3, 2005, each State must have in place a
performance plan that evaluates the
State’s efforts to implement the re-
quirements and purposes of Part B of
the Act, and describes how the State
will improve such implementation.

(1) Each State must submit the
State’s performance plan to the Sec-
retary for approval in accordance with
the approval process described in sec-
tion 616(c) of the Act.

(2) Each State must review its State
performance plan at least once every
six years, and submit any amendments
to the Secretary.

(3) As part of the State performance
plan, each State must establish meas-
urable and rigorous targets for the in-
dicators established by the Secretary
under the priority areas described in
§300.600(d).

(b) Data collection. (1) Each State
must collect valid and reliable infor-
mation as needed to report annually to
the Secretary on the indicators estab-
lished by the Secretary for the State
performance plans.

(2) If the Secretary permits States to
collect data on specific indicators
through State monitoring or sampling,
and the State collects the data through
State monitoring or sampling, the
State must collect data on those indi-
cators for each LEA at least once dur-
ing the period of the State performance
plan.



