§51.76

§51.76 May the Director include in a
concession contract or otherwise
grant a concessioner a preferential
right to provide new or additional
visitor services?

The Director may not include a pro-
vision in a concession contract or oth-
erwise grant a concessioner a pref-
erential right to provide new or addi-
tional visitor services under the terms
of a concession contract or otherwise.
For the purpose of this section, a
“preferential right to new or additional
services’”” means a right of a conces-
sioner to a preference (in the nature of
a right of first refusal or otherwise) to
provide new or additional visitor serv-
ices in a park area beyond those al-
ready provided by the concessioner
under the terms of a concession con-
tract. A concession contract may be
amended to authorize the concessioner
to provide minor additional visitor
services that are a reasonable exten-
sion of the existing services. A conces-
sioner that is allocated park area en-
trance, user days or similar resource
use allocations for the purposes of a
concession contract will not obtain any
contractual or other rights to continu-
ation of a particular allocation level
pursuant to the terms of a concession
contract or otherwise. Such allocations
will be made, withdrawn and/or ad-
justed by the Director from time to
time in furtherance of the purposes of
this part.

§51.77 Will a concession contract pro-
vide a concessioner an exclusive
right to provide visitor services?

Concession contracts will not provide
in any manner an exclusive right to
provide all or certain types of visitor
services in a park area. The Director
may limit the number of concession
contracts to be awarded for the con-
duct of visitor services in a particular
park area in furtherance of the pur-
poses described in this part.

§51.78 Will a concession contract re-
quire a franchise fee and will the
franchise fee be subject to adjust-
ment?

(a) Concession contracts will provide
for payment to the government of a
franchise fee or other monetary consid-
eration as determined by the Director
upon consideration of the probable
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value to the concessioner of the privi-
leges granted by the contract involved.
This probable value will be based upon
a reasonable opportunity for net profit
in relation to capital invested and the
obligations of the contract. Consider-
ation of revenue to the United States
shall be subordinate to the objectives
of protecting and preserving park areas
and of providing necessary and appro-
priate visitor services at reasonable
rates.

(b) The franchise fee contained in a
concession contract with a term of 5
years or less may not be adjusted dur-
ing the term of the contract. Conces-
sion contracts with a term of more
than 5 years will contain a provision
that provides for adjustment of the
contract’s established franchise fee at
the request of the concessioner or the
Director. An adjustment will occur if
the concessioner and the Director mu-
tually determine that extraordinary,
unanticipated changes occurred after
the effective date of the contract that
have affected or will significantly af-
fect the probable value of the privi-
leges granted by the contract. The con-
cession contract will provide for arbi-
tration if the Director and a conces-
sioner cannot agree upon an appro-
priate adjustment to the franchise fee
that reflects the extraordinary, unan-
ticipated changes determined by the
concessioner and the Director.

§51.79 May the Director waive pay-
ment of a franchise fee or other
payments?

The Director may not waive the con-
cessioner’s payment of a franchise fee
or other payments or consideration re-
quired by a concession contract, except
that a franchise fee may be waived in
part by the Director pursuant to ad-
ministrative guidelines that may allow
for a partial franchise fee waiver in
recognition of exceptional performance
by a concessioner under the terms of a
concession contract. A concessioner
will have no right to require the par-
tial waiver of a franchise fee under this
authority or under any related admin-
istrative guidelines.
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