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(c) Assumes amortization of any in-
tangible assets assigned or encumbered
as a result of the transaction over the
remaining term of the concession con-
tract unless the proforma contains a
narrative description as to why such
extended amortization period is con-
sistent with an opportunity for reason-
able profit over the remaining term of
the concession contract.

§51.93 If the transaction includes
more that one concession contract,
how must required information be
provided?

In circumstances of an assignment or
encumbrance that includes more than
one concession contract, the conces-
sioner must provide the information
described in this subpart on a contract
by contract basis.

§51.94 What information will the Di-
rector consider when deciding to
approve a transaction?

In deciding whether to approve an as-
signment or encumbrance, the Director
will consider the proformas, all other
information submitted by the conces-
sioner, and other information available
to the Director.

§51.95 Does the Director’s approval of
an assignment or encumbrance in-
clude any representations of any
nature?

In approving an assignment or en-
cumbrance, the Director has no duty to
inform any person of any information
the Director may have relating to the
concession contract, the park area, or
other matters relevant to the conces-
sion contract or the assignment or en-
cumbrance. In addition, in approving
an assignment or encumbrance, the Di-
rector makes no representations of any
nature to any person about any matter,
including, but not Ilimited to, the
value, allocation, or potential profit-
ability of any concession contract or
assets of a concessioner. No approval of
an assignment or encumbrance may be
construed as altering the terms and
conditions of the applicable concession
contract unless expressly so stated by
the Director in writing.

§51.98

§51.96 May the Director amend or ex-
tend a concession contract for the
purpose of facilitating a trans-
action?

The Director may not amend or ex-
tend a concession contract for the pur-
pose of facilitating an assignment or
encumbrance. The Director may not
make commitments regarding rates to
the public, contract extensions, conces-
sion contract terms and conditions, or
any other matter, for the purpose of fa-
cilitating an assignment or encum-
brance.

§51.97 May the Director open to re-
negotiation or modify the terms of a
concession contract as a condition
to the approval of a transaction?

The Director may not open to re-
negotiation or modify the terms and
conditions of a concession contract as
a condition to the approval of an as-
signment or encumbrance. The excep-
tion is if the Director determines that
renegotiation or modification is re-
quired to avoid an adverse impact on
the protection, conservation or preser-
vation of the resources of a park area
or an adverse impact on the provision
of necessary and appropriate visitor
services at reasonable rates and
charges.

Subpart K—Information and
Access to Information

§51.98 What records must the conces-
sioner keep and what access does
the Director have to records?

A concessioner (and any subconces-
sioner) must keep any records that the
Director may require for the term of
the concession contract and for five
calendar years after the termination or
expiration of the concession contract
to enable the Director to determine
that all terms of the concession con-
tract are or were faithfully performed.
The Director and any duly authorized
representative of the Director must,
for the purpose of audit and examina-
tion, have access to all pertinent
records, books, documents, and papers
of the concessioner, subconcessioner
and any parent or affiliate of the con-
cessioner (but with respect to parents

313



§51.99

and affiliates, only to the extent nec-
essary to confirm the validity and per-
formance of any representations or
commitments made to the Director by
a parent or affiliate of the conces-
sioner).

§51.99 What access to concessioner
records will the Comptroller Gen-
eral have?

The Comptroller General or any duly
authorized representative of the Comp-
troller General must, until the expira-
tion of five calendar years after the
close of the business year of each con-
cessioner (or subconcessioner), have ac-
cess to and the right to examine all
pertinent books, papers, documents
and records of the concessioner, sub-
concessioner and any parent or affil-
iate of the concessioner (but with re-
spect to parents and affiliates only to
the extent necessary to confirm the va-
lidity and performance of any represen-
tations or commitments made to the
Director by the parent or affiliate of
the concessioner).

§51.100 When will the Director make
proposals and evaluation docu-
ments publicly available?

In the interest of enhancing competi-
tion for concession contracts, the Di-
rector will not make publicly available
proposals submitted in response to a
prospectus or documents generated by
the Director in evaluating such pro-
posals, until the date that the new con-
cession contract solicited by the pro-
spectus is awarded. At that time, the
Director may or will make the pro-
posals and documents publicly avail-
able in accordance with applicable law.

Subpart L—The Effect of the 1998
Act’s Repeal of the 1965 Act

§51.101 Did the 1998 Act repeal the
1965 Act?

Section 415 of the 1998 Act repealed
the 1965 Act and related laws as of No-
vember 13, 1998. This repeal did not af-
fect the validity of any 1965 Act conces-
sion contract. The provisions of this
part apply to all 1965 Act concession
contracts except to the extent that
such provisions are inconsistent with
terms and conditions of a 1965 Act con-
cession contract.
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§51.102 What is the effect of the 1998
Act’s repeal of the 1965 Act’s pref-
erence in renewal?

(a) Section 5 of the 1965 Act required
the Secretary to give existing satisfac-
tory concessioners a preference in the
renewal (termed a ‘‘renewal pref-
erence’” in the rest of this section) of
its concession contract or permit. Sec-
tion 415 of the 1998 Act repealed this
statutory renewal preference as of No-
vember 13, 1998. It is the final decision
of the Director, subject to the right of
appeal set forth in paragraph (b) of this
section, that holders of 1965 Act con-
cession contracts are not entitled to be
given a renewal preference with respect
to such contracts (although they may
otherwise qualify for a right of pref-
erence regarding such contracts under
Sections 403(7) and (8) of the 1998 Act as
implemented in this part). However, if
a concessioner holds an existing 1965
Act concession contract and the con-
tract makes express reference to a re-
newal preference, the concessioner may
appeal to the Director for recognition
of a renewal preference.

(b) Such appeal must be in writing
and be received by the Director no
later than thirty days after the
issuance of a prospectus for a conces-
sion contract under this part for which
the concessioner asserts a renewal pref-
erence. The Director must make a deci-
sion on the appeal prior to the proposal
submission date specified in the pro-
spectus. Where applicable, the Director
will give notice of this appeal to all po-
tential offerors that requested a pro-
spectus. The Director may delegate
consideration of such appeals only to a
Deputy or Associate Director. The de-
ciding official must prepare a written
decision on the appeal, taking into ac-
count the content of the appeal and
other available information.

(c) If the appeal results in a deter-
mination by the Director that the 1965
Act concession contract in question
makes express reference to a renewal
preference under section 5 of the 1965
Act, the 1998 Act’s repeal of section 5 of
the 1965 Act was inconsistent with the
terms and conditions of the concession
contract, and that the holder of the
concession contract in these cir-
cumstances is entitled to a renewal
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