§102.29

(D) The procedures for appeal of the
denial as set forth in §102.29, including
the address of the General Counsel.

(3) The term promptly in this section
means within thirty working days (i.e.,
excluding Saturdays, Sundays, and
legal public holidays). If the Privacy
Officer cannot make the determination
within thirty working days, the indi-
vidual will be advised in writing of the
reason therefor and of the estimated
date by which the determination will
be made.

(b) Whenever an individual’s record is
corrected or amended pursuant to a re-
quest by that individual, the Privacy
Officer shall be responsible for noti-
fying all persons and agencies to which
the corrected or amended portion of
the record had been disclosed prior to
its correction or amendment, if an ac-
counting of such disclosure required by
the Act was made. The notification
shall require a recipient agency main-
taining the record to acknowledge re-
ceipt of the notification, to correct or
amend the record, and to apprise any
agency or person to which it had dis-
closed the record of the substance of
the correction or amendment.

(c) The following criteria will be con-
sidered by the Privacy Officer in re-
viewing a request for correction or
amendment:

(1) The sufficiency of the evidence
submitted by the individual;

(2) The factual accuracy of the infor-
mation;

(3) The relevance and necessity of the
information in terms of purpose for
which it was collected;

(4) The timeliness and currency of
the information in light of the purpose
for which it was collected;

(5) The completeness of the informa-
tion in terms of the purpose for which
it was collected;

(6) The degree of risk that denial of
the request could unfairly result in de-
terminations adverse to the individual;

(7) The character of the record
sought to be corrected or amended; and

(8) The propriety and feasibility of
complying with the specific means of
correction or amendment requested by
the individual.

(d) USPTO will not undertake to
gather evidence for the individual, but
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does reserve the right to verify the evi-
dence which the individual submits.

(e) Correction or amendment of a
record requested by an individual will
be denied only upon a determination by
the Privacy Officer that:

(1) The individual has failed to estab-
lish, by a preponderance of the evi-
dence, the propriety of the correction
or amendment in light of the criteria
set forth in paragraph (c) of this sec-
tion;

(2) The record sought to be corrected
or amended is part of the official
record in a terminated judicial, quasi-
judicial, or quasi-legislative proceeding
to which the individual was a party or
participant;

(3) The information in the record
sought to be corrected or amended, or
the record sought to be corrected or
amended, is the subject of a pending ju-
dicial, quasi-judicial, or quasi-legisla-
tive proceeding to which the individual
is a party or participant;

(4) The correction or amendment
would violate a duly enacted statute or
promulgated regulation; or

(5) The individual has unreasonably
failed to comply with the procedural
requirements of this part.

(f) If a request is partially granted
and partially denied, the Privacy Offi-
cer shall follow the appropriate proce-
dures of this section as to the records
within the grant and the records within
the denial.

§102.29 Appeal of initial adverse de-
termination on correction or
amendment.

(a) When a request for correction or
amendment has been denied initially
under §102.28, the individual may sub-
mit a written appeal within thirty
working days (i.e., excluding Satur-
days, Sundays and legal public holi-
days) after the date of the initial de-
nial. When an appeal is submitted by
mail, the postmark is conclusive as to
timeliness.

(b) An appeal should be addressed to
the General Counsel, United States
Patent and Trademark Office, PO Box
1450, Alexandria, Virginia 22313-1450.
An appeal should include the words
“PRIVACY APPEAL” in capital let-
ters at the top of the letter and on the
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U.S. Patent and Trademark Office, Commerce

face of the envelope. An appeal not ad-
dressed and marked as provided herein
will be so marked by USPTO personnel
when it is so identified and will be for-
warded immediately to the General
Counsel. An appeal which is not prop-
erly addressed by the individual will
not be deemed to have been ‘‘received”’
for purposes of measuring the time pe-
riods in this section until actual re-
ceipt by the General Counsel. In each
instance when an appeal so forwarded
is received, the General Counsel shall
notify the individual that his or her ap-
peal was improperly addressed and the
date when the appeal was received at
the proper address.

(¢c) The individual’s appeal shall in-
clude a statement of the reasons why
the initial denial is believed to be in
error and USPTO’s control number as-
signed to the request. The appeal shall
be signed by the individual. The record
which the individual requests be cor-
rected or amended and all correspond-
ence between the Privacy Officer and
the requester will be furnished by the
Privacy Officer who issued the initial
denial. Although the foregoing nor-
mally will comprise the entire record
on appeal, the General Counsel may
seek additional information necessary
to assure that the final determination
is fair and equitable and, in such in-
stances, disclose the additional infor-
mation to the individual to the great-
est extent possible, and provide an op-
portunity for comment thereon.

(d) No personal appearance or hear-
ing on appeal will be allowed.

(e) The General Counsel shall act
upon the appeal and issue a final deter-
mination in writing not later than
thirty working days (i.e., excluding
Saturdays, Sundays and legal public
holidays) from the date on which the
appeal is received, except that the Gen-
eral Counsel may extend the thirty
days upon deciding that a fair and eq-
uitable review cannot be made within
that period, but only if the individual
is advised in writing of the reason for
the extension and the estimated date
by which a final determination will
issue. The estimated date should not be
later than the sixtieth working day
after receipt of the appeal unless un-
usual circumstances, as described in
§102.25(a), are met.

§102.29

(f) If the appeal is determined in
favor of the individual, the final deter-
mination shall include the specific cor-
rections or amendments to be made
and a copy thereof shall be transmitted
promptly both to the individual and to
the Privacy Officer who issued the ini-
tial denial. Upon receipt of such final
determination, the Privacy Officer
promptly shall take the actions set
forth in §102.28(a)(2)(i) and (b).

(g) If the appeal is denied, the final
determination shall be transmitted
promptly to the individual and state
the reasons for the denial. The notice
of final determination also shall in-
form the individual of the following:

(1) The right of the individual under
the Act to file a concise statement of
reasons for disagreeing with the final
determination. The statement ordi-
narily should not exceed one page and
USPTO reserves the right to reject a
statement of excessive length. Such a
statement shall be filed with the Gen-
eral Counsel. It should provide the
USPTO control number assigned to the
request, indicate the date of the final
determination and be signed by the in-
dividual. The General Counsel shall ac-
knowledge receipt of such statement
and inform the individual of the date
on which it was received.

(2) The facts that any such disagree-
ment statement filed by the individual
will be noted in the disputed record,
that the purposes and uses to which the
statement will be put are those appli-
cable to the record in which it is noted,
and that a copy of the statement will
be provided to persons and agencies to
which the record is disclosed subse-
quent to the date of receipt of such
statement;

(3) The fact that USPTO will append
to any such disagreement statement
filed by the individual, a copy of the
final determination or summary there-
of which also will be provided to per-
sons and agencies to which the dis-
agreement statement is disclosed; and,

(4) The right of the individual to judi-
cial review of the final determination
under 5 U.S.C. 552a(g)(1)(A), as limited
by 5 U.S.C. 552a(g)(5).

(h) In making the final determina-
tion, the General Counsel shall employ
the criteria set forth in §102.28(c) and
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§102.30

shall deny an appeal only on the
grounds set forth in §102.28(e).

(i) If an appeal is partially granted
and partially denied, the General Coun-
sel shall follow the appropriate proce-
dures of this section as to the records
within the grant and the records within
the denial.

(j) Although a copy of the final deter-
mination or a summary thereof will be
treated as part of the individual’s
record for purposes of disclosure in in-
stances where the individual has filed a
disagreement statement, it will not be
subject to correction or amendment by
the individual.

(k) The provisions of paragraphs
(2)(1) through (g)(3) of this section sat-
isfy the requirements of 5 U.S.C.
5562a(e)(3).

[66 FR 52917, Aug. 31, 2000, as amended at 68
FR 14339, Mar. 25, 2003]

§102.30 Disclosure of record to person
other than the individual to whom
it pertains.

(a) USPTO may disclose a record per-
taining to an individual to a person
other than the individual to whom it
pertains only in the following in-
stances:

(1) Upon written request by the indi-
vidual, including authorization under
§102.25(f);

(2) With the prior written consent of
the individual;

(3) To a parent or legal guardian
under 5 U.S.C. 552a(h);

(4) When required by the Act and not
covered explicitly by the provisions of
5 U.S.C. 552a(b); and

(56) When permitted under 5 U.S.C.
b5b2a(b)(1) through (12), which read as
follows:?!

(i) To those officers and employees of
the agency which maintains the record
who have a need for the record in the
performance of their duties;

(ii) Required under 5 U.S.C. 552 ;

(iii) For a routine use as defined in 5
U.S.C. 552a(a)(7) and described under 5
U.S.C. 552a(e)(4)(D);

(iv) To the Bureau of the Census for
purposes of planning or carrying out a
census or survey or related activity
pursuant to the provisions of Title 13;

15 U.S.C. 552a(b)(4) has no application with-
in USPTO.
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(v) To a recipient who has provided
the agency with advance adequate
written assurance that the record will
be used solely as a statistical research
or reporting record, and the record is
to be transferred in a form that is not
individually identifiable;

(vi) To the National Archives and
Records Administration as a record
which has sufficient historical or other
value to warrant its continued preser-
vation by the United States Govern-
ment, or for evaluation by the Archi-
vist of the United States or the des-
ignee of the Archivist to determine
whether the record has such value;

(vii) To another agency or to an in-
strumentality of any governmental ju-
risdiction within or under the control
of the United States for a civil or
criminal law enforcement activity if
the activity is authorized by law, and if
the head of the agency or instrumen-
tality has made a written request to
the agency which maintains the record
specifying the particular portion de-
sired and the law enforcement activity
for which the record is sought;

(viii) To a person pursuant to a show-
ing of compelling circumstances affect-
ing the health or safety of an indi-
vidual if upon such disclosure notifica-
tion is transmitted to the last known
address of such individual;

(ix) To either House of Congress, or,
to the extent of matter within its juris-
diction, any committee or sub-
committee thereof, any joint com-
mittee of Congress or subcommittee of
any such joint committee;

(x) To the Comptroller General, or
any of his authorized representatives,
in the course of the performance of the
duties of the General Accounting Of-
fice;

(xi) Pursuant to the order of a court
of competent jurisdiction; or

(xii) To a consumer reporting agency
in accordance with section 3711(e) of
Title 31.

(b) The situations referred to in para-
graph (a)(4) of this section include the
following:

(1) 5 U.S.C. b5b2a(c)(4) requires dis-
semination of a corrected or amended
record or notation of a disagreement
statement by USPTO in certain cir-
cumstances;
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