
530 

37 CFR Ch. II (7–1–08 Edition) § 201.30 

(3) If the request for access is by or 
for an interested copyright party, a 
statement indicating whether the 
copyright party is owned or controlled 
by a manufacturing or importing party 
subject to a royalty payment obliga-
tion, or whether the interested copy-
right party owns or controls a manu-
facturing or importing party subject to 
royalty payments. 

(4) The name, address, and telephone 
number of the person making the re-
quest for access and his/her relation-
ship to the party on whose behalf the 
request is made. 

(5) The specific purpose for the re-
quest for access, for example, access is 
requested in order to verify a State-
ment of Account; in order to review the 
results of a verification audit; for the 
resolution of a dispute arising from 
such an audit; or in order for a manu-
facturing or importing party to review 
its own Statement of Account, Pri-
mary Auditor’s Report, Verification 
Auditor’s Report, or related informa-
tion. 

(6) A statement that the information 
obtained from access to Statements of 
Account, Primary Auditor’s Report, 
Verification Auditor’s Report, and any 
other verification audit filings will be 
used only for a purpose permitted 
under the Audio Home Recording Act 
(AHRA) and the DART regulations. 

(7) The actual signature of the party 
or the representative of the party re-
questing access certifying that the in-
formation will be held in confidence 
and used only for the purpose specified 
by the Audio Home Recording Act and 
these regulations. 

[60 FR 25998, May 16, 1995, as amended at 63 
FR 30635, June 5, 1998; 64 FR 36575, July 7, 
1999; 73 FR 37839, July 2, 2008] 

§ 201.30 Verification of Statements of 
Account. 

(a) General. This section prescribes 
rules pertaining to the verification of 
information contained in the State-
ments of Account by interested copy-
right parties pursuant to section 
1003(c) of title 17 of the United States 
Code. 

(b) Definitions—(1) Annual Statement 
of Account, generally accepted auditing 
standards (GAAS), and primary auditor 

have the same meaning as the defini-
tion in § 201.28 of this part. 

(2) Filer is a manufacturer or im-
porter of digital devices or media who 
is required by 17 U.S.C. 1003 to file with 
the Copyright Office Quarterly and An-
nual Statements of Account and a pri-
mary auditor’s report on the Annual 
Statement of Account. 

(3) Interested copyright party has the 
same meaning as the definition in 
§ 201.29 of this part. 

(4) Verifying auditor is the person re-
tained by interested copyright parties 
to perform a verification procedure. He 
or she is independent and qualified as 
defined in paragraphs (j)(2) and (j)(3) of 
this section. 

(5) Verification procedure is the proc-
ess followed by the verifying auditor to 
verify the information reported on an 
Annual Statement of Account. 

(c) Purpose of verification. The purpose 
of verification is to determine whether 
there was any failure of the primary 
auditor to conduct the primary audit 
properly or to obtain a reliable result, 
or whether there was any error in the 
Annual Statement of Account. 

(d) Timing of verification procedure—(1) 
Requesting a verification procedure. No 
sooner than three months nor later 
than three years after the filing dead-
line of the Annual Statement of Ac-
count to be verified, any interested 
copyright party shall notify the Reg-
ister of Copyrights of its interest in in-
stituting a verification procedure. 
Such notification of interest shall also 
be served at the same time on the filer 
and the primary auditor identified in 
the Annual Statement of Account. 
Such notification shall include the 
year of the Annual Statement of Ac-
count to be verified, the name of the 
filer, information on how other inter-
ested copyright parties may contact 
the party interested in the verification 
including name, address, telephone 
number, facsimile number and elec-
tronic mail address, if any, and a state-
ment establishing the party filing the 
notification as an interested copyright 
party. The notification of interest may 
apply to more than one Annual State-
ment of Account and more than one 
filer. 

(2) Coordination and selection of 
verifying auditor. The Copyright Office 
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will publish in the FEDERAL REGISTER 
notice of having received a notification 
of interest to institute a verification 
procedure. Interested copyright parties 
have one month from the date of publi-
cation of the FEDERAL REGISTER notice 
to notify the party interested in insti-
tuting the verification procedure of 
their intent to join with it and to par-
ticipate in the selection of the 
verifying auditor. Any dispute about 
the selection of the verifying auditor 
shall be resolved by the parties them-
selves. 

(3) Notification of the filer and primary 
auditor. As soon as the verifying audi-
tor has been selected, and in no case 
later than two months after the publi-
cation in the FEDERAL REGISTER of the 
notice described in paragraph (d)(2) of 
this section, the joint interested copy-
right parties shall notify the Register 
of Copyrights, the filer, and the pri-
mary auditor identified in the Annual 
Statement of Account to be verified, 
that they intend or do not intend to 
initiate a verification procedure. 

(4) Commencement of the verification 
procedure. The verification procedure 
shall begin no sooner than one month 
after notice of intent to initiate a 
verification procedure was given to the 
filer and the primary auditor by the 
joint interested copyright parties. The 
joint interested copyright parties shall 
grant the filer or the primary auditor a 
postponement of the beginning of the 
verification procedure of up to one ad-
ditional month if either one requests 
it. Verification procedures shall be 
conducted at reasonable times during 
normal business hours. 

(5) Anti-duplication rules. A filer shall 
be subject to no more than one 
verification procedure per calendar 
year. An Annual Statement of Account 
shall be subject to a verification proce-
dure only once. 

(e) Scope of verification. The verifying 
auditor shall limit his or her examina-
tion to verifying the information re-
quired in the Annual Statement of Ac-
count. To the extent possible, the 
verifying auditor shall inspect the in-
formation contained in the primary 
auditor’s report and the primary audi-
tor’s working papers. If the verifying 
auditor believes that access to the 
records, files, or other materials in the 

control of the filer is required accord-
ing to GAAS, he or she may, after con-
sultation with the primary auditor, re-
quire the production of these docu-
ments as well. The verifying auditor 
and the primary auditor shall act in 
good faith using reasonable profes-
sional judgment, with the intention of 
reaching a reasonable accommodation 
as to the necessity and scope of exam-
ination of any additional documents, 
but the decision to require the produc-
tion of additional documents is solely 
that of the verifying auditor. 

(f) Verification report. Upon con-
cluding the verification procedure, the 
verifying auditor shall render a report 
enumerating in reasonable detail the 
procedures performed by the verifying 
auditor and his or her findings. Such 
findings shall state whether there was 
any failure of the primary auditor to 
conduct properly the primary audit or 
obtain a reliable result, and whether 
there was any error in the Annual 
Statement of Account, itemized by 
amount and by the filer’s elected fiscal 
year. If there was such failure or error, 
the report shall specify all evidence 
from which the verifying auditor 
reached such conclusions. Such evi-
dence shall be listed and identified in 
an appendix to the report in sufficient 
detail to enable a third party to rea-
sonably understand or interpret the 
evidence on which the verifying audi-
tor based his or her conclusion. If there 
was no such failure or error, the report 
shall so state. 

(g) Distribution of report. Copies of the 
verifying auditor’s report shall be sub-
ject to the confidentiality provisions of 
§ 201.29 and shall be distributed as fol-
lows: 

(1) One copy, excluding the appendix, 
if applicable, shall be filed with the 
Register of Copyrights. 

(2) One copy, with the appendix, if ap-
plicable, shall be submitted to each of 
the interested copyright parties who 
retained the services of the verifying 
auditor and who are authorized to re-
ceive such information according to 
§ 201.29. 

(3) One copy, with the appendix, if ap-
plicable, shall be submitted to the filer 
of the Annual Statement of Account. 
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(4) One copy, with the appendix, if ap-
plicable, shall be submitted to the pri-
mary auditor. 

(h) Retention of report. The Register of 
Copyrights will retain his or her copy 
of the verifying auditor’s report for 
three years following the date the copy 
of the verifying auditor’s report is 
filed. 

(i) Costs of verification. The joint in-
terested copyright parties who re-
quested the verification procedure 
shall pay the fees of the verifying audi-
tor and the primary auditor for their 
work performed in connection with the 
verification procedure, except, if the 
verification procedure results in a judi-
cial determination or the filer’s agree-
ment that royalty payments were un-
derstated on the Annual Statement of 
Account, then, 

(1) if the amount is less than five per-
cent (5%) of the amount stated on the 
Annual Statement of Account, that 
amount shall first be used to pay the 
fees of the verifying auditor and the 
primary auditor, and any remaining 
amount plus any applicable interest on 
the total amount shall be deposited, al-
located by the filer’s elected fiscal 
year, with the Register of Copyrights, 
or 

(2) if the amount is equal to or great-
er than five percent (5%) of the amount 
stated on the Annual Statement of Ac-
count, the filer shall pay the fees of the 
verifying auditor and the primary audi-
tor, and, in addition, shall deposit the 
amount found to be due plus any appli-
cable interest on the total amount, al-
located by the filer’s elected fiscal 
year, with the Register of Copyrights. 

(j) Independence and qualifications of 
verifying auditor. (1) The verifying audi-
tor shall be qualified and independent 
as defined in this section. If the filer 
has reason to believe that the verifying 
auditor is not qualified or independent, 
it shall raise the matter with the joint 
interested copyright parties before the 
commencement of the verification pro-
cedure, and if the matter is not re-
solved, it may raise the issue with the 
American Institute of Certified Public 
Accountants’ Professional Ethics Divi-
sion and/or the verifying auditor’s 
State Board of Accountancy while the 
verification procedure is being per-
formed. 

(2) A verifying auditor shall be con-
sidered qualified if he or she is a cer-
tified public accountant or works 
under the supervision of a certified 
public accounting firm. 

(3) A verifying auditor shall be con-
sidered independent if: 

(i) He or she is independent as that 
term is used in the Code of Professional 
Conduct of the American Institute of 
Certified Public Accountants, includ-
ing the Principles, Rules and Interpre-
tations of such Code applicable gen-
erally to attest engagements (collec-
tively, the ‘‘AICPA Code’’); and 

(ii) He or she is independent as that 
term is used in the Statements on Au-
diting Standards promulgated by the 
Auditing Standards Board of the 
AICPA and Interpretations thereof 
issued by the Auditing Standards Divi-
sion of the AICPA. 

[61 FR 30813, June 18, 1996] 

§ 201.31 Procedures for copyright res-
toration in the United States for 
certain motion pictures and their 
contents in accordance with the 
North American Free Trade Agree-
ment. 

(a) General. This section prescribes 
the procedures for submission of State-
ments of Intent pertaining to the res-
toration of copyright protection in the 
United States for certain motion pic-
tures and works embodied therein as 
required by the North American Free 
Trade Agreement Implementation Act 
(NAFTA) of December 8, 1993, Public 
Law No. 103–182. On or after January 3, 
1995, the Copyright Office will publish 
in the FEDERAL REGISTER a list of 
works for which potential copyright 
owners have filed a complete and time-
ly Statement of Intent with the Copy-
right Office. 

(b) Definitions. For purposes of this 
section, the following definitions 
apply: 

(1) Effective filing. To be effective a 
Statement of Intent must be complete 
and timely. 

(2) Eligible work means any motion 
picture that was first fixed or pub-
lished in Mexico or Canada, and any 
work included in such motion picture 
that was first fixed or published with 
this motion picture, if the work en-
tered the public domain in the United 
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