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cost of the verification procedure, un-
less an independent auditor concludes
that there was an underpayment of five
(5) percent or more, in which case, the
entity which made the underpayment
shall bear the costs of the verification
procedure.

(g) Interested parties. For purposes of
this section, interested parties are
those who are entitled to receive roy-
alty payments pursuant to 17 U.S.C.
114(g)(2), or their designated agents.

[68 FR 36470, June 18, 2003, as amended at 68
FR 39841, July 3, 2003]

§260.7

If the designated collecting agent is
unable to identify or locate a copyright
owner who is entitled to receive a roy-
alty payment under this part, the col-
lecting agent shall retain the required
payment in a segregated trust account
for a period of three years from the
date of payment. No claim to such pay-
ment shall be valid after the expiration
of the three-year period. After the expi-
ration of this period, the collecting
agent may use the unclaimed funds to
offset any costs deductible under 17
U.S.C. 114(g)(3).

[63 FR 25413, May 8, 1998, as amended at 64
FR 36576, July 7, 1999; 68 FR 36470, June 18,
2003; 68 FR 39841, July 3, 2003; 68 FR 57815,
Oct. 7, 2003]

Unknown copyright owners.
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§261.2

§261.1 General.

(a) This part 261 establishes rates and
terms of royalty payments for the pub-
lic performance of sound recordings in
certain digital transmissions by cer-
tain Licensees in accordance with the
provisions of 17 U.S.C. 114, and the
making of ephemeral recordings by
certain Licensees in accordance with
the provisions of 17 U.S.C. 112(e).

(b) Licensees relying upon the statu-
tory license set forth in 17 U.S.C. 114
shall comply with the requirements of
that section and the rates and terms of
this part.

(c) Licensees relying upon the statu-
tory license set forth in 17 U.S.C. 112
shall comply with the requirements of
that section and the rates and terms of
this part.

(d) Notwithstanding the schedule of
rates and terms established in this
part, the rates and terms of any license
agreements entered into by Copyright
Owners and services within the scope of
17 U.S.C. 112 and 114 concerning eligible
nonsubscription transmissions shall
apply in lieu of the rates and terms of
this part.

§261.2 Definitions.

For purposes of this part, the fol-
lowing definitions shall apply:

Aggregate Tuning Hours mean the
total hours of programming that the
Licensee has transmitted over the
Internet during the relevant period to
all end users within the United States
from all channels and stations that
provide audio programming consisting,
in whole or in part, of eligible non-
subscription transmissions. By way of
example, if a service transmitted one
hour of programming to 10 simulta-
neous listeners, the service’s Aggregate
Tuning Hours would equal 10. Likewise,
if one listener listened to a service for
10 hours, the service’s Aggregate Tun-
ing Hours would equal 10.

Business Establishment Service is a Li-
censee that is entitled to transmit to
the public a performance of a sound re-
cording under the limitation on exclu-
sive rights specified by 17 TU.S.C.
114(d)(1)(C)(iv) and that obtains a com-
pulsory license under 17 U.S.C. 112(e) to
make ephemeral recordings for the sole
purpose of facilitating those exempt
transmissions.
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