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cost of the verification procedure, un-
less an independent auditor concludes 
that there was an underpayment of five 
(5) percent or more, in which case, the 
entity which made the underpayment 
shall bear the costs of the verification 
procedure. 

(g) Interested parties. For purposes of 
this section, interested parties are 
those who are entitled to receive roy-
alty payments pursuant to 17 U.S.C. 
114(g)(2), or their designated agents. 

[68 FR 36470, June 18, 2003, as amended at 68 
FR 39841, July 3, 2003] 

§ 260.7 Unknown copyright owners. 

If the designated collecting agent is 
unable to identify or locate a copyright 
owner who is entitled to receive a roy-
alty payment under this part, the col-
lecting agent shall retain the required 
payment in a segregated trust account 
for a period of three years from the 
date of payment. No claim to such pay-
ment shall be valid after the expiration 
of the three-year period. After the expi-
ration of this period, the collecting 
agent may use the unclaimed funds to 
offset any costs deductible under 17 
U.S.C. 114(g)(3). 

[63 FR 25413, May 8, 1998, as amended at 64 
FR 36576, July 7, 1999; 68 FR 36470, June 18, 
2003; 68 FR 39841, July 3, 2003; 68 FR 57815, 
Oct. 7, 2003] 
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ELIGIBLE NONSUBSCRIPTION 
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AUTHORITY: 17 U.S.C. 112(e), 114, 801(b)(1). 

SOURCE: 67 FR 45272, July 8, 2002, unless 
otherwise noted. 

§ 261.1 General. 
(a) This part 261 establishes rates and 

terms of royalty payments for the pub-
lic performance of sound recordings in 
certain digital transmissions by cer-
tain Licensees in accordance with the 
provisions of 17 U.S.C. 114, and the 
making of ephemeral recordings by 
certain Licensees in accordance with 
the provisions of 17 U.S.C. 112(e). 

(b) Licensees relying upon the statu-
tory license set forth in 17 U.S.C. 114 
shall comply with the requirements of 
that section and the rates and terms of 
this part. 

(c) Licensees relying upon the statu-
tory license set forth in 17 U.S.C. 112 
shall comply with the requirements of 
that section and the rates and terms of 
this part. 

(d) Notwithstanding the schedule of 
rates and terms established in this 
part, the rates and terms of any license 
agreements entered into by Copyright 
Owners and services within the scope of 
17 U.S.C. 112 and 114 concerning eligible 
nonsubscription transmissions shall 
apply in lieu of the rates and terms of 
this part. 

§ 261.2 Definitions. 
For purposes of this part, the fol-

lowing definitions shall apply: 
Aggregate Tuning Hours mean the 

total hours of programming that the 
Licensee has transmitted over the 
Internet during the relevant period to 
all end users within the United States 
from all channels and stations that 
provide audio programming consisting, 
in whole or in part, of eligible non-
subscription transmissions. By way of 
example, if a service transmitted one 
hour of programming to 10 simulta-
neous listeners, the service’s Aggregate 
Tuning Hours would equal 10. Likewise, 
if one listener listened to a service for 
10 hours, the service’s Aggregate Tun-
ing Hours would equal 10. 

Business Establishment Service is a Li-
censee that is entitled to transmit to 
the public a performance of a sound re-
cording under the limitation on exclu-
sive rights specified by 17 U.S.C. 
114(d)(1)(C)(iv) and that obtains a com-
pulsory license under 17 U.S.C. 112(e) to 
make ephemeral recordings for the sole 
purpose of facilitating those exempt 
transmissions. 
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Commercial Broadcaster is a Licensee 
that owns and operates a terrestrial 
AM or FM radio station that is li-
censed by the Federal Communications 
Commission to make over-the-air 
broadcasts, other than a CPB-Affiliated 
or Non-CPB-Affiliated, Non-Commer-
cial Broadcaster. 

Copyright Owner is a sound recording 
copyright owner who is entitled to re-
ceive royalty payments made under 
this part pursuant to the statutory li-
censes under 17 U.S.C. 112(e) or 114. 

Designated Agent is the agent des-
ignated by the Librarian of Congress 
for the receipt of royalty payments 
made pursuant to this part from the 
Receiving Agent. The Designated 
Agent shall make further distribution 
of those royalty payments to Copy-
right Owners and Performers that have 
been identified in § 261.4(c). 

Ephemeral Recording is a phonorecord 
created solely for the purpose of facili-
tating a transmission of a public per-
formance of a sound recording under 
the limitations on exclusive rights 
specified by 17 U.S.C. 114(d)(1)(C)(iv) or 
under a statutory license in accordance 
with 17 U.S.C. 114(f), and subject to the 
limitations specified in 17 U.S.C. 112(e). 

Gross proceeds mean all fees and pay-
ments, as used in § 261.3(d), including 
those made in kind, received from any 
source before, during or after the Li-
cense term which are derived from the 
use of copyrighted sound recordings 
pursuant to 17 U.S.C. 112(e) for the sole 
purpose of facilitating a transmission 
to the public of a performance of a 
sound recording under the limitation 
on the exclusive rights specified in sec-
tion 114(d)(1)(c)(iv). 

Licensee is: (1) A person or entity that 
has obtained a compulsory license 
under 17 U.S.C. 112 or 114 and the im-
plementing regulations therefor to 
make eligible non-subscription trans-
missions and ephemeral recordings, or 

(2) A person or entity entitled to 
transmit to the public a performance of 
a sound recording under the limitation 
on exclusive rights specified by 17 
U.S.C. 114(d)(1)(C)(iv) and that has ob-
tained a compulsory license under 17 
U.S.C. 112 to make ephemeral record-
ings. 

Listener is a recipient of a trans-
mission of a public performance of a 

sound recording made by a Licensee or 
a Business Establishment Service. 
However, if more than one person is lis-
tening to a transmission made to a sin-
gle machine or device, those persons 
collectively constitute a single lis-
tener. 

Non-CPB, Non-Commercial Broadcaster 
is a Public Broadcasting Entity as de-
fined in 17 U.S.C. 118(g) that is not 
qualified to receive funding from the 
Corporation for Public Broadcasting 
pursuant to the criteria set forth in 47 
U.S.C. 396. 

Performance is each instance in which 
any portion of a sound recording is 
publicly performed to a listener via a 
Web Site transmission or retrans-
mission (e.g. the delivery of any por-
tion of a single track from a compact 
disc to one listener) but excluding the 
following: 

(1) A performance of a sound record-
ing that does not require a license (e.g., 
the sound recording is not copy-
righted); 

(2) A performance of a sound record-
ing for which the service has pre-
viously obtained license from the copy-
right owner of such sound recording; 
and 

(3) An incidental performance that 
both: (i) Makes no more than inci-
dental use of sound recordings includ-
ing, but not limited to, brief musical 
transitions in and out of commercials 
or program segments, brief perform-
ances during news, talk and sports pro-
gramming, brief background perform-
ances during disk jockey announce-
ments, brief performances during com-
mercials of sixty seconds or less in du-
ration, or brief performances during 
sporting or other public events; and 

(ii) Other than ambient music that is 
background at a public event, does not 
contain an entire sound recording and 
does not feature a particular sound re-
cording of more than thirty seconds (as 
in the case of a sound recording used as 
a theme song). 

Performer means the respective inde-
pendent administrators identified in 17 
U.S.C. 114(g)(2)(A) and (B) and the par-
ties identified in 17 U.S.C. 114(g)(2)(C). 

Receiving Agent is the agent des-
ignated by the Librarian of Congress 
for the collection of royalty payments 
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made pursuant to this part by Licens-
ees and the distribution of those roy-
alty payments to Designated Agents, 
and that has been identified as such in 
§ 261.4(b). The Receiving Agent may 
also be a Designated Agent. 

Side channel is a channel on the Web 
Site of a Commercial Broadcaster or a 
Non-CPB, Non-Commercial Broad-
caster, which channel transmits eligi-
ble non-subscription transmissions 
that are not simultaneously trans-
mitted over-the-air by the Licensee. 

Webcaster is a Licensee, other than a 
Commercial Broadcaster, Non-CPB, 
Non-Commercial Broadcaster or Busi-
ness Establishment Service, that 
makes eligible non-subscription trans-
missions of digital audio programming 
over the Internet through a Web Site. 

Web Site is a site located on the 
World Wide Web that can be located by 
an end user through a principal Uni-
form Resource Locator (a ‘‘URL’’), e.g., 
www.xxxxx.com. 

§ 261.3 Royalty fees for public perform-
ances of sound recordings and for 
ephemeral recordings. 

(a) For the period October 28, 1998, 
through December 31, 2002, royalty 
rates and fees for eligible digital trans-
missions of sound recordings made pur-
suant to 17 U.S.C. 114(d)(2), and the 
making of ephemeral recordings pursu-
ant to 17 U.S.C. 112(e) shall be as fol-
lows: 

(1) Webcaster and Commercial Broad-
caster Performance Royalty. For all 
Internet transmissions, including si-
multaneous Internet retransmissions 
of over-the-air AM or FM radio broad-
casts, a Webcaster and a Commercial 
Broadcaster shall pay a section 114(f) 
performance royalty of 0.07¢ per per-
formance. 

(2) Non-CPB, Non-Commercial Broad-
caster Performance Royalty. 

(i) For simultaneous Internet re-
transmissions of over-the-air AM or 
FM broadcasts by the same radio sta-
tion, a non-CPB, Non-Commercial 
Broadcaster shall pay a section 114(f) 
performance royalty of 0.02¢ per per-
formance. 

(ii) For other Internet transmissions, 
including up to two side channels of 
programming consistent with the mis-
sion of the station, a Non-CPB, Non- 

Commercial Broadcaster shall pay a 
section 114(f) performance royalty of 
0.02¢ per performance. 

(iii) For Internet transmissions on 
other side channels of programming, a 
Non-CPB, Non-Commercial Broad-
caster shall pay a section 114(f) per-
formance royalty of 0.07¢ per perform-
ance. 

(b) Estimate of Performance. Until 
December 31, 2002, a Webcaster, Com-
mercial Broadcaster, or Non-CPB, Non- 
Commercial Broadcaster may estimate 
its total number of performances if the 
actual number is not available. Such 
estimation shall be based on multi-
plying the total number of Aggregate 
Tuning Hours by 15 performances per 
hour (1 performance per hour in the 
case of transmissions or retrans-
missions of radio station programming 
reasonably classified as news, business, 
talk or sports, and 12 performances per 
hour in the case of transmissions or re-
transmissions of all other radio station 
programming). 

(c) Webcaster and Broadcaster Ephem-
eral Recordings Royalty. For the making 
of any number of ephemeral recordings 
to facilitate the Internet transmission 
of a sound recording, each Webcaster, 
Commercial Broadcaster, and Non- 
CPB, Non-Commercial Broadcaster 
shall pay a section 112(e) royalty equal 
to 8.8% of their total performance roy-
alty. 

(d) Business Establishment Ephemeral 
Recordings Royalty. For the making of 
any number of ephemeral recordings in 
the operation of a service pursuant to 
the Business Establishment exemption 
contained in 17 U.S.C. 114(d)(1)(C)(iv), a 
Business Establishment Service shall 
pay a section 112(e) ephemeral record-
ing royalty equal to ten percent (10%) 
of the Licensee’s annual gross proceeds 
derived from the use in such service of 
the musical programs which are attrib-
utable to copyrighted recordings. The 
attribution of gross proceeds to copy-
righted recordings may be made on the 
basis of: 

(1) For classical programs, the pro-
portion that the playing time of copy-
righted classical recordings bears to 
the total playing time of all classical 
recordings in the program, 

(2) For all other programs, the pro-
portion that the number of copyrighted 
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