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Provided, however, Performers and
Copyright Owners that authorize the
Designated Agent may agree with the
Designated Agent to allocate their
shares of the royalty payments made
by any Licensee among themselves on
an alternative basis. Parties entitled to
receive payments under 17 TU.S.C.
114(g)(2) may agree with the Designated
Agent upon payment protocols to be
used by the Designated Agent that pro-
vide for alternative arrangements for
the payment of royalties consistent
with the percentages in 17 TU.S.C.
114(g)(2).

(2) The Designated Agent shall in-
form the Register of Copyrights of:

(i) Its methodology for distributing
royalty payments to Copyright Owners
and Performers who have not them-
selves authorized the Designated Agent
(hereinafter ‘‘nonmembers’), and any
amendments thereto, within 60 days of
adoption and no later than 30 days
prior to the first distribution to Copy-
right Owners and Performers of any
royalties distributed pursuant to that
methodology;

(ii) Any written complaint that the
Designated Agent receives from a non-
member concerning the distribution of
royalty payments, within 60 days of re-
ceiving such written complaint; and

(iii) The final disposition by the Des-
ignated Agent of any complaint speci-
fied by paragraph (g)(2)(ii) of this sec-
tion, within 60 days of such disposition.

(3) A Designated Agent may request
that the Register of Copyrights provide
a written opinion stating whether the
Designated Agent’s methodology for
distributing royalty payments to non-
members meets the requirements of
this section.

(h) Permitted deductions. The Des-
ignated Agent may deduct from the
payments made by Licensees under
§262.3, prior to the distribution of such
payments to any person or entity enti-
tled thereto, all incurred costs per-
mitted to be deducted under 17 U.S.C.
114(g2)(3); Provided, however, that any
party entitled to receive royalty pay-
ments under 17 U.S.C. 112(e) or 114(g)
may agree to permit the Designated
Agent to make any other deductions.

(i) Retention of records. Books and
records of a Licensee and of the Des-
ignated Agent relating to the payment,
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collection, and distribution of royalty
payments shall be kept for a period of
not less than 3 years.

§262.5 Confidential information.

(a) Definition. For purposes of this
part, ‘‘Confidential Information’ shall
include the statements of account, any
information contained therein, includ-
ing the amount of royalty payments,
and any information pertaining to the
statements of account reasonably des-
ignated as confidential by the Licensee
submitting the statement.

(b) Ezxclusion. Confidential Informa-
tion shall not include documents or in-
formation that at the time of delivery
to the Receiving Agent or a Designated
Agent are public knowledge. The Des-
ignated Agent that claims the benefit
of this provision shall have the burden
of proving that the disclosed informa-
tion was public knowledge.

(c) Use of Confidential Information. In
no event shall the Designated Agent
use any Confidential Information for
any purpose other than royalty collec-
tion and distribution and activities di-
rectly related thereto; Provided, how-
ever, that the Designated Agent may
disclose to Copyright Owners and Per-
formers Confidential Information pro-
vided on statements of account under
this part in aggregated form, so long as
Confidential Information pertaining to
any individual Licensee cannot readily
be identified, and the Designated Agent
may disclose the identities of services
that have obtained licenses under 17
U.S.C. 112(e) or 114 and whether or not
such services are current in their obli-
gations to pay minimum fees and sub-
mit statements of account (so long as
the Designated Agent does not disclose
the amounts paid by the Licensee).

(d) Disclosure of Confidential Informa-
tion. Except as provided in paragraph
(c) of this section and as required by
law, access to Confidential Information
shall be limited to:

(1) Those employees, agents, attor-
neys, consultants and independent con-
tractors of the Designated Agent, sub-
ject to an appropriate confidentiality
agreement, who are engaged in the col-
lection and distribution of royalty pay-
ments hereunder and activities related
thereto, who are not also employees or
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officers of a Copyright Owner or Per-
former, and who, for the purpose of per-
forming such duties during the ordi-
nary course of their work, require ac-
cess to the records;

(2) An independent and qualified
auditor, subject to an appropriate con-
fidentiality agreement, who is author-
ized to act on behalf of the Designated
Agent with respect to the verification
of a Licensee’s statement of account
pursuant to §262.6 or on behalf of a
Copyright Owner or Performer with re-
spect to the verification of royalty
payments pursuant to §262.7;

(3) The Copyright Office, in response
to inquiries concerning the operation
of the Designated Agent;

(4) In connection with future Copy-
right Arbitration Royalty Panel pro-
ceedings under 17 U.S.C. 114(f)(2) and
112(e), and under an appropriate protec-
tive order, attorneys, consultants and
other authorized agents of the parties
to the proceedings, Copyright Arbitra-
tion Royalty Panels, the Copyright Of-
fice or the courts; and

(5) In connection with bona fide roy-
alty disputes or claims that are the
subject of the procedures under §262.6
or §262.7, and under an appropriate con-
fidentiality agreement or protective
order, the specific parties to such dis-
putes or claims, their attorneys, con-
sultants or other authorized agents,
and/or arbitration panels or the courts
to which disputes or claims may be
submitted.

(e) Safeguarding of Confidential Infor-
mation. The Designated Agent and any
person identified in paragraph (d) of
this section shall implement proce-
dures to safeguard all Confidential In-
formation using a reasonable standard
of care, but no less than the same de-
gree of security used to protect Con-
fidential Information or similarly sen-
sitive information belonging to such
Designated Agent or person.

§262.6 Verification of statements of ac-
count.

(a) General. This section prescribes
procedures by which the Designated
Agent may verify the royalty pay-
ments made by a Licensee.

(b) Frequency of verification. The Des-
ignated Agent may conduct a single
audit of a Licensee, upon reasonable
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notice and during reasonable business
hours, during any given calendar year,
for any or all of the prior 3 calendar
years, but no calendar year shall be
subject to audit more than once.

(c) Notice of intent to audit. The Des-
ignated Agent must file with the Copy-
right Office a notice of intent to audit
a particular Licensee, which shall,
within 30 days of the filing of the no-
tice, publish in the FEDERAL REGISTER
a notice announcing such filing. The
notification of intent to audit shall be
served at the same time on the Li-
censee to be audited. Any such audit
shall be conducted by an independent
and qualified auditor identified in the
notice, and shall be binding on all par-
ties.

(d) Acquisition and retention of records.
The Licensee shall use commercially
reasonable efforts to obtain or to pro-
vide access to any relevant books and
records maintained by third parties for
the purpose of the audit and retain
such records for a period of not less
than 3 years. The Designated Agent
shall retain the report of the
verification for a period of not less
than 3 years.

(e) Acceptable verification procedure.
An audit, including underlying paper-
work, which was performed in the ordi-
nary course of business according to
generally accepted auditing standards
by an independent and qualified audi-
tor, shall serve as an acceptable
verification procedure for all parties
with respect to the information that is
within the scope of the audit.

(f) Consultation. Before rendering a
written report to the Designated
Agent, except where the auditor has a
reasonable basis to suspect fraud and
disclosure would, in the reasonable
opinion of the auditor, prejudice the in-
vestigation of such suspected fraud, the
auditor shall review the tentative writ-
ten findings of the audit with the ap-
propriate agent or employee of the Li-
censee being audited in order to rem-
edy any factual errors and clarify any
issues relating to the audit; Provided
that the appropriate agent or employee
of the Licensee reasonably cooperates
with the auditor to remedy promptly
any factual errors or clarify any issues
raised by the audit.
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