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most recent Index published prior to 
December 1, 2007. On each December 1 
thereafter the Copyright Royalty 
Judges shall publish a notice of the 
change in the cost of living during the 
period from the most recent index pub-
lished prior to the previous notice, to 
the most recent Index published prior 
to December 1, of that year. 

(b) On the same date of the notices 
published pursuant to paragraph (a) of 
this section, the Copyright Royalty 
Judges shall publish in the FEDERAL 
REGISTER a revised schedule of rates 
for § 381.5 which shall adjust those roy-
alty amounts established in dollar 
amounts according to the change in 
the cost of living determined as pro-
vided in paragraph (a) of this section. 
Such royalty rates shall be fixed at the 
nearest dollar. 

(c) The adjusted schedule for rates 
for § 381.5 shall become effective thirty 
days after publication in the FEDERAL 
REGISTER. 

§ 381.11 Notice of restrictions on use of 
reproductions of transmission pro-
grams. 

Any public broadcasting entity 
which, pursuant to 17 U.S.C. 118, sup-
plies a reproduction of a transmission 
program to governmental bodies or 
nonprofit institutions shall include 
with each copy of the reproduction a 
warning notice stating in substance 
that the reproductions may be used for 
a period of not more than seven days 
from the specified date of trans-
mission, that the reproductions must 
be destroyed by the user before or at 
the end of such period, and that a fail-
ure to fully comply with these terms 
shall subject the body or institution to 
the remedies for infringement of copy-
right. 

PART 382—RATES AND TERMS FOR 
DIGITAL TRANSMISSIONS OF 
SOUND RECORDINGS AND THE 
REPRODUCTION OF EPHEMERAL 
RECORDINGS BY PREEXISTING 
SUBSCRIPTION SERVICES AND 
PREEXISTING SATELLITE DIGITAL 
AUDIO RADIO SERVICES 

Subpart A—Preexisting Subscription 
Services 

Sec. 
382.1 General. 
382.2 Royalty fees for the digital perform-

ance of sound recordings and the making 
of ephemeral phonorecords by pre-
existing subscription services. 

382.3 Terms for making payment of royalty 
fees. 

382.4 Confidential information and state-
ments of account. 

382.5 Verification of statements of account. 
382.6 Verification of royalty payments. 
382.7 Unknown copyright owners. 

Subpart B—Preexisting Satellite Digital 
Audio Radio Services 

382.10 General. 
382.11 Definitions. 
382.12 Royalty fees for public performance 

of sound recordings and the making of 
ephemeral recordings. 

382.13 Terms for making payment of royalty 
fees and statements of account. 

382.14 Confidential information. 
382.15 Verification of royalty payments. 
382.16 Verification of royalty distributions. 
382.17 Unclaimed funds. 

AUTHORITY: 17 U.S.C. 112(e), 114 and 
801(b)(1). 

SOURCE: 72 FR 71796, Dec. 19, 2007, unless 
otherwise noted. 

Subpart A—Preexisting 
Subscription Services 

§ 382.1 General. 
(a) This subpart establishes rates and 

terms of royalty payments for the pub-
lic performance of sound recordings by 
nonexempt preexisting subscription 
services in accordance with the provi-
sions of 17 U.S.C. 114(d)(2), and the 
making of ephemeral phonorecords in 
connection with the public perform-
ance of sound recordings by nonexempt 
preexisting subscription services in ac-
cordance with the provisions of 17 
U.S.C. 112(e). 
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(b) Upon compliance with 17 U.S.C. 
114 and the terms and rates of this sub-
part, nonexempt preexisting subscrip-
tion services may engage in the activi-
ties set forth in 17 U.S.C. 114(d)(2). 

(c) Upon compliance with 17 U.S.C. 
112(e) and the terms and rates of this 
subpart, nonexempt preexisting sub-
scription services may engage in the 
activities set forth in 17 U.S.C. 112(e) 
without limit to the number of ephem-
eral phonorecords made. 

(d) For the purposes of this subpart, 
Licensee means any preexisting sub-
scription service as defined in 17 U.S.C. 
114(j)(11). 

§ 382.2 Royalty fees for the digital per-
formance of sound recordings and 
the making of ephemeral 
phonorecords by preexisting sub-
scription services. 

(a) Commencing January 1, 2008, and 
continuing through December 31, 2011, 
a Licensee’s monthly royalty fee for 
the public performance of sound re-
cordings pursuant to 17 U.S.C. 114(d)(2) 
and the making of any number of 
ephemeral phonorecords to facilitate 
such performances pursuant to 17 
U.S.C. 112(e) shall be 7.25% of such Li-
censee’s monthly gross revenues result-
ing from residential services in the 
United States. 

(b) Commencing January 1, 2012, and 
continuing through December 31, 2012, 
a Licensee’s monthly royalty fee for 
the public performance of sound re-
cordings pursuant to 17 U.S.C. 114(d)(2) 
and the making of any number of 
ephemeral phonorecords to facilitate 
such performances pursuant to 17 
U.S.C. 112(e) shall be 7.5% of such Li-
censee’s monthly gross revenues result-
ing from residential services in the 
United States. 

(c) Each Licensee making digital per-
formances of sound recordings pursu-
ant to 17 U.S.C. 114(d)(2) and ephemeral 
phonorecords pursuant to 17 U.S.C. 
112(e) shall make an advance payment 
of $100,000 per year, payable no later 
than January 20th of each year. The 
annual advance payment shall be non-
refundable, but the royalties due and 
payable for a given year or any month 
therein under paragraphs (a) and (b) of 
this section shall be recoupable against 
the annual advance payment for such 
year; Provided, however, that any un-

used annual advance payment for a 
given year shall not carry over into a 
subsequent year. 

(d) A Licensee shall pay a late fee of 
1.5% per month, or the highest lawful 
rate, whichever is lower, for any pay-
ment received after the due date. Late 
fees shall accrue from the due date 
until payment is received. 

(e)(1) For purposes of this section, 
gross revenues shall mean all monies de-
rived from the operation of the pro-
gramming service of the Licensee and 
shall be comprised of the following: 

(i) Monies received by Licensee from 
Licensee’s carriers and directly from 
residential U.S. subscribers for Licens-
ee’s programming service; 

(ii) Licensee’s advertising revenues 
(as billed), or other monies received 
from sponsors, if any, less advertising 
agency commissions not to exceed 15% 
of those fees incurred to a recognized 
advertising agency not owned or con-
trolled by Licensee; 

(iii) Monies received for the provision 
of time on the programming service to 
any third party; 

(iv) Monies received from the sale of 
time to providers of paid programming 
such as infomercials; 

(v) Where merchandise, service, or 
anything of value is received by Li-
censee in lieu of cash consideration for 
the use of Licensee’s programming 
service, the fair market value thereof 
or Licensee’s prevailing published rate, 
whichever is less; 

(vi) Monies or other consideration re-
ceived by Licensee from Licensee’s car-
riers, but not including monies re-
ceived by Licensee’s carriers from oth-
ers and not accounted for by Licensee’s 
carriers to Licensee, for the provision 
of hardware by anyone and used in con-
nection with the programming service; 

(vii) Monies or other consideration 
received for any references to or inclu-
sion of any product or service on the 
programming service; and 

(viii) Bad debts recovered regarding 
paragraphs (e)(1)(i) through (vii) of this 
section. 

(2) Gross revenues shall include such 
payments as set forth in paragraphs 
(e)(1)(i) through (viii) of this section to 
which Licensee is entitled but which 
are paid to a parent, subsidiary, divi-
sion, or affiliate of Licensee, in lieu of 
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