§382.3

payment to Licensee but not including
payments to Licensee’s carriers for the
programming service. Licensee shall be
allowed a deduction from ‘‘gross reve-
nues” as defined in paragraph (e)(1) of
this section for affiliate revenue re-
turned during the reporting period and
for bad debts actually written off dur-
ing reporting period.

(f) During any given payment period,
the value of each performance of each
digital sound recording shall be the
same.

§382.3 Terms for making payment of
royalty fees.

(a) Payment to the Collective. All roy-
alty payments shall be made to the
Collective designated for the collection
and distribution of royalties for the
2008-2012 time period, which shall be
SoundExchange.

(b) Timing of payment. Payment shall
be made on the forty-fifth day after the
end of each month for that month,
commencing with the month suc-
ceeding the month in which the roy-
alty fees are set.

(c) Distribution of royalties. (1) The
Collective shall promptly distribute
royalties received from Licensees to
copyright owners and performers, or
their designated agents, that are enti-
tled to such royalties. The Collective
shall only be responsible for making
distributions to those copyright own-
ers, performers, or their designated
agents who provide the Collective with
such information as is necessary to
identify the correct recipient. The Col-
lective shall distribute royalties on a
basis that values all performances by a
Licensee equally based upon the infor-
mation provided under the reports of
use requirements for Licensees con-
tained in §370.2 of this chapter.

(2) If the Collective is unable to lo-
cate a copyright owner or performer
entitled to a distribution of royalties
under paragraph (c)(1) of this section
within 3 years from the date of pay-
ment by a Licensee, such distribution
may first be applied to the costs di-
rectly attributable to the administra-
tion of that distribution. The foregoing
shall apply notwithstanding the com-
mon law or statutes of any State.
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§382.4 Confidential information and
statements of account.

(a) For purposes of this subpart, con-
fidential information shall include
statements of account and any infor-
mation pertaining to the statements of
account designated as confidential by
the nonexempt preexisting subscription
service filing the statement. Confiden-
tial information shall also include any
information so designated in a con-
fidentiality agreement which has been
duly executed between a nonexempt
preexisting subscription service and an
interested party, or between one or
more interested parties; Provided that
all such information shall be made
available, for the verification pro-
ceedings provided for in §§382.5 and
382.6.

(b) Nonexempt preexisting subscrip-
tion services shall submit monthly
statements of account on a form pro-
vided by the Collective and the month-
ly royalty payments.

(c) A statement of account shall in-
clude only such information as is nec-
essary to verify the accompanying roy-
alty payment. Additional information
beyond that which is sufficient to
verify the calculation of the royalty
fees shall not be included on the state-
ment of account.

(d) Access to the confidential infor-
mation pertaining to the royalty pay-
ments shall be limited to:

(1) Those employees, agents, consult-
ants and independent contractors of
the Collective, subject to an appro-
priate confidentiality agreement, who
are engaged in the collection and dis-
tribution of royalty payments here-
under and activities directly related
hereto, who are not also employees or
officers of a sound recording copyright
owner or performing artist, and who,
for the purpose of performing such du-
ties during the ordinary course of em-

ployment, require access to the
records; and
(2) An independent and qualified

auditor who is not an employee or offi-
cer of a sound recording copyright
owner or performing artist, but is au-
thorized to act on behalf of the inter-
ested copyright owners with respect to
the verification of the royalty pay-
ments.

744



