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whether the Department of Veterans 
Affairs has a file on such person. If the 
file is desired either by the court or by 
the prosecution or defense, it may be 
produced only in accord with §§ 1.501 
through 1.526. 

[21 FR 10375, Dec. 28, 1956, as amended at 32 
FR 10848, July 25, 1967; 54 FR 34980, Aug. 23, 
1989] 

§ 1.509 Disclosure to courts in pro-
ceedings in the nature of an in-
quest. 

The Under Secretary for Benefits, 
Veterans Benefits Administration, Re-
gional Counsels, and facility heads are 
authorized to make disclosures to 
courts of competent jurisdiction of 
such files, records, reports, and other 
documents as are necessary and proper 
evidence in proceedings in the nature 
of an inquest into the mental com-
petency of claimants and other pro-
ceedings incident to the appointment 
and discharge of guardians, curators, 
or conservators to any court having ju-
risdiction of such fiduciaries in all 
matters of appointment, discharge, or 
accounting in such courts. 

[32 FR 10848, July 25, 1967] 

§ 1.510 Disclosure to insurance compa-
nies cooperating with the Depart-
ment of Justice in the defense of in-
surance suits against the United 
States. 

Copies of records from the files of the 
Department of Veterans Affairs will, in 
the event of litigation involving com-
mercial insurance policies issued by an 
insurance company cooperating with 
the Department of Justice in defense of 
insurance suits against the United 
States, be furnished to such companies 
without charge, provided the claimant 
or his or her duly authorized represent-
ative has authorized the release of the 
information contained in such records. 
If the release of information is not au-
thorized in writing by the claimant or 
his or her duly authorized representa-
tive, information contained in the files 
may be furnished to such company if to 
withhold same would tend to permit 
the accomplishment of a fraud or mis-
carriage of justice. However, before 
such information may be released with-
out the consent of the claimant, the re-
quest therefor must be accompanied by 

an affidavit of the representative of the 
insurance company, setting forth that 
litigation is pending, the character of 
the suit, and the purpose for which the 
information desired is to be used. If 
such information is to be used ad-
versely to the claimant, the affidavit 
must set forth facts from which it may 
be determined by the General Counsel 
or Regional Counsel whether the fur-
nishing of the information is necessary 
to prevent the perpetration of a fraud 
or other injustice. The averments con-
tained in such affidavit should be con-
sidered in connection with the facts 
shown by the claimant’s file, and, if 
such consideration shows the disclo-
sure of the record is necessary and 
proper to prevent a fraud or other in-
justice, information as to the contents 
thereof may be furnished to the insur-
ance company or copies of the records 
may be furnished to the court, work-
men’s compensation, or similar board 
in which the litigation is pending upon 
receipt of a subpoena duces tecum ad-
dressed to the Secretary of Veterans 
Affairs, or the head of the office in 
which the records desired are located. 
In the event the subpoena requires the 
production of the file, as distinguished 
from the copies of the records, no ex-
pense to the Department of Veterans 
Affairs may be involved in complying 
therewith, and arrangements must be 
made with the representative of the in-
surance company causing the issuance 
of the subpoena to insure submission of 
the file to the court without expense to 
the Department of Veterans Affairs. 

[32 FR 10848, July 25, 1967] 

§ 1.511 Disclosure of claimant records 
in connection with judicial pro-
ceedings generally. 

(a)(1) Where a suit (or legal pro-
ceeding) has been threatened or insti-
tuted against the Government, or a 
prosecution against a claimant has 
been instituted or is being con-
templated, the request of the claimant 
or his or her duly authorized represent-
ative for information, documents, re-
ports, etc., shall be acted upon by the 
General Counsel in Central Office, or 
the Regional Counsel for the field facil-
ity, who shall determine the action to 
be taken with respect thereto. Where 

VerDate Aug<31>2005 14:58 Aug 20, 2008 Jkt 214139 PO 00000 Frm 00051 Fmt 8010 Sfmt 8010 Y:\SGML\214139.XXX 214139ys
hi

ve
rs

 o
n 

P
R

O
D

1P
C

62
 w

ith
 C

F
R



42 

38 CFR Ch. I (7–1–08 Edition) § 1.511 

the records have been sent to the De-
partment of Justice in connection with 
any such suit (or legal proceeding), the 
request will be referred to the Depart-
ment of Justice, Washington, DC, 
through the office of the General Coun-
sel, for attention. Where the records 
have been sent to an Assistant U.S. At-
torney, the request will be referred by 
the appropriate Regional Counsel to 
the Assistant U.S. Attorney. In all 
other cases where copies of documents 
or records are desired by or on behalf of 
parties to a suit (or legal proceeding), 
whether in a Federal court or any 
other, such copies shall be disclosed as 
provided in paragraphs (b) and (c) of 
this section where the request is ac-
companied by court process, or para-
graph (e) of this section where the re-
quest is not accompanied by court 
process. A court process, such as a 
court order or subpoena duces tecum 
should be addressed to either the Sec-
retary of Veterans Affairs or to the 
head of the field facility at which the 
records desired are located. The deter-
mination as to the action to be taken 
upon any request for the disclosure of 
claimant records received in this class 
of cases shall be made by the compo-
nent having jurisdiction over the sub-
ject matter in Central Office, or the di-
vision having jurisdiction over the sub-
ject matter in the field facility, except 
in those cases in which representatives 
of the component or division have de-
termined that the records desired are 
to be used adversely to the claimant, in 
which event the process will be referred 
to the General Counsel in Central Of-
fice or to the Regional Counsel for the 
field facility for disposition. 

(2) Where a claim under the provi-
sions of the Federal Tort Claims Act 
has been filed, or where such a claim 
can reasonably be anticipated, no in-
formation, documents, reports, etc., 
will be disclosed except through the 
Regional Counsel having jurisdiction, 
who will limit the disclosure of infor-
mation to that which would be avail-
able under discovery proceedings, if the 
matter were in litigation. Any other 
information may be disclosed only 
after concurrence in such disclosure is 
provided by the General Counsel. 

(b) Disclosures in response to Federal 
court process—(1) Court order. Except for 

drug and alcohol abuse, human im-
munodeficiency virus and sickle cell 
anemia treatment records, which are 
protected under 38 U.S.C. 7332, where 
the records sought are maintained in a 
VA Privacy Act system of records, and 
are retrieved by the name or other per-
sonal identifier of a living claimant 
who is a citizen of the United States or 
an alien lawfully admitted for perma-
nent residence, a Federal court order is 
the process necessary for the disclosure 
of such records. Upon receipt of a Fed-
eral court order directing disclosure of 
claimant records, such records will be 
disclosed. Disclosure of records pro-
tected under 38 U.S.C. 7332 will be made 
in accordance with provisions of para-
graph (g) of this section. 

(2) Subpoena. Except for drug and al-
cohol abuse, human immunodeficiency 
virus and sickle cell anemia treatment 
records, which are protected under 38 
U.S.C. 7332, where the records sought 
are maintained in a VA Privacy Act 
system of records, and are retrieved by 
the name or other personal identifier of 
a claimant, a subpoena is not sufficient 
authority for the disclosure of such 
records and such records will not be 
disclosed, unless the claimant is de-
ceased, or either is not a citizen of the 
United States, or is an alien not law-
fully admitted for permanent resi-
dence. Where one of these exceptions 
applies, upon receipt of a Federal court 
subpoena, such records will be dis-
closed. Additionally, where the sub-
poena is accompanied by authorization 
from the claimant, disclosure will be 
made. Regarding the disclosure of med-
ical records pertaining to drug and al-
cohol abuse, human immunodeficiency 
virus and sickle cell anemia treatment, 
a subpoena is insufficient for such dis-
closure. Specific provisions for the dis-
closure of these records are set forth in 
paragraph (g) of this section. 

(3) A disclosure of records in response 
to the receipt of a Federal court proc-
ess will be made to those individuals 
designated in the process to receive 
such records, or to the court from 
which the process issued. Where origi-
nal records are produced, they must re-
main at all times in the custody of a 
representative of the Department of 
Veterans Affairs, and, if offered and re-
ceived in evidence, permission should 
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be obtained to substitute a copy so 
that the original may remain intact in 
the record. Where a court process is 
issued by or on behalf of a party liti-
gant other than the United States, 
such party litigant must prepay the 
costs of copies in accordance with fees 
prescribed by § 1.526(i) and any other 
costs incident to producing the records. 

(c) Disclosures in response to state or 
local court processs—(1) State or local 
court order. Except for drug and alcohol 
abuse, human immunodeficiency virus 
and sickle cell anemia treatment 
records, which are protected under 38 
U.S.C. 7332, where the records sought 
are maintained in a VA Privacy Act 
system of records, and are retrieved by 
the name or other personal identifier of 
a living claimant who is a citizen of 
the United States or an alien lawfully 
admitted for permanent residence, a 
State or local court order is the proc-
ess necessary for disclosure of such 
records. Upon receipt of a State or 
local court order directing disclosure 
of claimant records, disclosure of such 
records will be made in accordance 
with the provisions set forth in para-
graph (c)(3) of this section. Disclosure 
of records protected under 38 U.S.C. 
7332 will be made in accordance with 
provisions of paragraph (g) of this sec-
tion. 

(2) State or local court subpoena. Ex-
cept for drug and alcohol abuse, human 
immunodeficiency virus and sickle cell 
anemia treatment records, which are 
protected under 38 U.S.C. 7332, where 
the records sought are maintained in a 
VA Privacy Act system of records, and 
are retrieved by the name or other per-
sonal identifier of a claimant, a sub-
poena is not sufficient authority for 
disclosure of such records and such 
records will not be disclosed unless the 
claimant is deceased, or, either is not a 
citizen of the United States, or is an 
alien not lawfully admitted for perma-
nent residence. Where one of these ex-
ceptions applies, upon receipt of a 
State or local court subpoena directing 
disclosure of claimant records, disclo-
sure of such records will be made in ac-
cordance with the provisions set forth 
in paragraph (c)(3), of this section. Re-
garding the disclosure of 7332 records, a 
subpoena is insufficient for such disclo-
sure. Specific provisions for the disclo-

sure of these records are set forth in 
paragraph (g) of this section. 

(3) Where the disclosure provisions of 
paragraph (c) (1) or (2) of this section 
apply, disclosure will be made as fol-
lows: 

(i) When the process presented is ac-
companied by authority from the 
claimant; or, 

(ii) In the absence of claimant disclo-
sure authority, the Regional Counsel 
having jurisdiction must determine 
whether the disclosure of the records is 
necessary to prevent the perpetration 
of fraud or other injustice in the mat-
ter in question. To make such a deter-
mination, the Regional Counsel may 
require such additional documentation, 
e.g., affidavit, letter of explanation, or 
such other documentation which would 
detail the need for such disclosure, set 
forth the character of the pending suit, 
and the purpose for which the docu-
ments or records sought are to be used 
as evidence. The claimant’s record may 
also be considered in the making of 
such determination. Where a court 
process is received, and the Regional 
Counsel finds that additional docu-
mentation will be needed to make the 
foregoing determination, the Regional 
Counsel, or other employee having rea-
sonable knowledge of the requirements 
of this regulation, shall contact the 
person causing the issuance of such 
court process, and advise that person of 
the need for additional documentation. 
Where a court appearance is appro-
priate, and the Regional Counsel has 
found that there is an insufficient basis 
upon which to warrant a disclosure of 
the requested information, the Re-
gional Counsel, or other employee hav-
ing reasonable knowledge of the re-
quirement of this regulation and hav-
ing consulted with the Regional Coun-
sel, shall appear in court and advise 
the court that VA records are confiden-
tial and privileged and may be dis-
closed only in accordance with applica-
ble Federal regulations, and to further 
advise the court of such regulatory re-
quirements and how they have not 
been satisified. Where indicated, the 
Regional Counsel will take appropriate 
action to have the matter of disclosure 
of the affected records removed to Fed-
eral court. 
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(4) Any disclosure of records in re-
sponse to the receipt of State or local 
court process will be made to those in-
dividuals designated in the process to 
receive such records, or to the court 
from which such process issued. Pay-
ment of the fees as prescribed by 
§ 1.526(i), as well as any other cost inci-
dent to producing the records, must 
first be deposited with the Department 
of Veterans Affairs by the party who 
caused the process to be issued. The 
original records must remain at all 
times in the custody of a representa-
tive of the Department of Veterans Af-
fairs, and, if there is an offer and ad-
mission of any record or document con-
tained therein, permission should be 
obtained to substitute a copy so that 
the original may remain intact in the 
record. 

(d) Notice requirements where disclo-
sures are made pursuant to court proc-
ess. Whenever a disclosure of Privacy 
Act protected records is made in re-
sponse to the process of a Federal, 
State, or local court, the custodian of 
the records disclosed will make reason-
able efforts to notify the subject of 
such records that such subject’s 
records were disclosed to another per-
son under compulsory legal process. 
Such notice should be accomplished 
when the process compelling disclosure 
becomes a matter of public record. 
Generally, a notice sent to the last 
known address of the subject would be 
sufficient to comply with this require-
ment. 

(e) Disclosures in response to re-
quests when not accompanied by court 
process. Requests received from attor-
neys or others for copies of records for 
use in suits in which the Government 
is not involved, not accompanied by a 
court process, will be handled by the 
component or division having jurisdic-
tion over the subject matter. If the re-
quest can be complied with under § 1.503 
or § 1.504, and under the Privacy Act (to 
the extent that such records are pro-
tected by the Privacy Act), the records 
requested will be disclosed upon receipt 
of the required fee. If, however, the 
records cannot be furnished under such 
authority, the applicant will be advised 
of the procedure to obtain copies of 
records as set forth in paragraphs (b) 
and (c) of this section. 

(f) Suits by or against the Secretary 
under 38 U.S.C. 3720. Records per-
taining to the loan guaranteed, in-
sured, or made by the Department of 
Veterans Affairs may be made avail-
able by the General Counsel or the Re-
gional Counsel subject to the usual 
rules of evidence, and where authorized 
under the Privacy Act, after clearance 
with the Department of Justice or U.S. 
Attorney if appropriate. 

(g) Disclosure of drug abuse, alcohol 
abuse, human immunodeficiency virus 
and sickle cell anemia treatment or re-
lated records under court process. Dis-
closure of these types of records, which 
are protected from unauthorized disclo-
sure under 38 U.S.C. 7332, may be made 
only in response to an appropriate 
order of a court of competent jurisdic-
tion granted after application showing 
good cause therefore. In assessing good 
cause the court is required to weigh 
the public interest and the need for dis-
closure against the injury to the pa-
tient or subject, to the physician-pa-
tient relationship, and to the treat-
ment services. The court, in deter-
mining the extent to which any disclo-
sure of all or any part of any record is 
necessary, shall impose appropriate 
safeguards against unauthorized disclo-
sure. As to a Federal court order satis-
fying the requirements of this para-
graph, the records will be disclosed as 
provided in such order. As to a State or 
local court order satisfying the re-
quirements of this subsection, the dis-
closure of the records involved is con-
ditioned upon satisfying the provisions 
set forth in paragraph (c)(3) of this sec-
tion. If the aforementioned section is 
satisfied, and a disclosure of records is 
to be forthcoming, the records will be 
disclosed as provided in the court 
order. 

(Authority: 5 U.S.C. 552; 5 U.S.C. 552a; 38 
U.S.C. 5701 and 38 U.S.C. 7332) 

[56 FR 15833, Apr. 18, 1991] 

§ 1.512 Disclosure of loan guaranty in-
formation. 

(a) The disclosure of records or infor-
mation contained in loan guaranty 
files is governed by the Freedom of In-
formation Act, 5 U.S.C. 552; the Pri-
vacy Act, 5 U.S.C. 552a; the confiden-
tiality provisions of 38 U.S.C. 5701, and 
the provisions of 38 CFR 1.500–1.584. In 

VerDate Aug<31>2005 14:58 Aug 20, 2008 Jkt 214139 PO 00000 Frm 00054 Fmt 8010 Sfmt 8010 Y:\SGML\214139.XXX 214139ys
hi

ve
rs

 o
n 

P
R

O
D

1P
C

62
 w

ith
 C

F
R


