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for Reserves (including commissioned
officers of the Reserve Corps of the
Public Health Service) by the Sec-
retary concerned under section 206,
title 37 U.S.C., or any other provision
of law;

(2) Special additional duties author-
ized for Reserves (including commis-
sioned officers of the Reserve Corps of
the Public Health Service) by an au-
thority designated by the Secretary
concerned and performed by them on a
voluntary basis in connection with the
prescribed training or maintenance ac-
tivities of the units to which they are
assigned.

(3) Duty (other than full-time duty)
for members of the National Guard or
Air National Guard of any State under
the provisions of law stated in para-
graph (¢)(3) of this section.

(4) Inactive duty for training does
not include work or study performed in
connection with correspondence
courses, or attendance at an edu-
cational institution in an inactive sta-
tus, or duty performed as a temporary
member of the Coast Guard Reserve.

[34 FR 9339, June 13, 1969, as amended at 45
FR 6934, Jan. 31, 1980; 45 FR 43169, June 26,
1980; 48 FR 56580, Dec. 22, 1983; 61 FR 21965,
May 13, 1996]

§17.31 Duty periods defined.

Full-time duty as a member of the
Women’s Army Auxiliary Corps, Wom-
en’s Reserve of the Navy and Marine
Corps and Women’s Reserve of the
Coast Guard.

[34 FR 9339, June 13, 1969, as amended at 61
FR 21965, May 13, 1996]

EDITORIAL NOTE: At 61 FR 21965, May 13,
1996, §17.31(b)(5) was redesignated as §17.31.

PROTECTION OF PATIENT RIGHTS

§17.32 Informed consent and advance
care planning.

(a) Definitions:

Advance Directive. Specific written
statements made by a patient who has
decision-making capacity regarding fu-
ture health care decisions in any of the
following:

(i) VA Living Will. A written state-
ment made by a patient on an author-
ized VA form which sets forth the pa-
tient’s wishes regarding the patient’s
health care treatment preferences in-
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cluding the withholding and with-
drawal of life-sustaining treatment.

(ii) VA Durable Power of Attorney for
Health Care. A written instruction on a
VA form which designates the patient’s
choice of health care agent.

(iii) State-Authoriced Advance Direc-
tive. A non-VA living will, durable
power of attorney for health care, or
other advance health care planning
document, the validity of which is de-
termined pursuant to applicable State
law. For the purposes of this paragraph
and paragraph (h) of this section, ‘‘ap-
plicable State law” means the law of
the State where the advance directive
was signed, the State where the patient
resided when the advance directive was
signed, the State where the patient
now resides, or the State where the pa-
tient is receiving treatment. VA will
resolve any conflict between those
State laws regarding the validity of the
advance directive by following the law
of the State that gives effect to the ex-
pressed wishes in the advance direc-
tive.

Close friend. Any person eighteen
years or older who has shown care and
concern for the patient’s welfare, who
is familiar with the patient’s activi-
ties, health, religious beliefs and val-
ues, and who has presented a signed
written statement for the record that
describes that person’s relationship to
and familiarity with the patient.

Decision-making capacity. The ability
to understand and appreciate the na-
ture and consequences of health care
treatment decisions.

Health care agent. An individual
named by the patient in a Durable
Power of Attorney for Health Care.

Legal guardian. A person appointed
by a court of appropriate jurisdiction
to make decisions for an individual
who has been judicially determined to
be incompetent.

Practitioner. Any physician, dentist,
or health care professional who has
been granted specific clinical privileges
to perform the treatment or procedure.
For the purpose of obtaining informed
consent for medical treatment, the
term practitioner includes medical and
dental residents and other appro-
priately trained health care profes-
sionals designated by VA regardless of
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whether they have been granted clin-
ical privileges.

Signature consent. The patient’s or
surrogate’s signature on a VA-author-
ized consent form.

Special guardian. A person appointed
by a court of appropriate jurisdiction
for the specific purpose of making
health care decisions.

Surrogate. An individual, organiza-
tion or other body authorized under
this section to give informed consent
on behalf of a patient who lacks deci-
sion-making capacity.

(b) Policy. Except as otherwise pro-
vided in this section, all patient care
furnished under title 38 U.S.C. shall be
carried out only with the full and in-
formed consent of the patient or, in ap-
propriate cases, a representative there-
of. In order to give informed consent,
the patient must have decision-making
capacity and be able to communicate
decisions concerning health care. If the
patient lacks decision-making capacity
or has been declared incompetent, con-
sent must be obtained from the pa-
tient’s surrogate. Practitioners may
provide necessary medical care in
emergency situations without the pa-
tient’s or surrogate’s express consent
when immediate medical care is nec-
essary to preserve life or prevent seri-
ous impairment of the health of the pa-
tient or others and the patient is un-
able to consent and the practitioner de-
termines that the patient has no surro-
gate or that waiting to obtain consent
from the patient’s surrogate would in-
crease the hazard to the life or health
of the patient or others. In such cir-
cumstances consent is implied.

(c) General requirements for informed
consent. Informed consent is the freely
given consent that follows a careful ex-
planation by the practitioner to the pa-
tient or the patient’s surrogate of the
proposed diagnostic or therapeutic pro-
cedure or course of treatment. The
practitioner, who has primary respon-
sibility for the patient or who will per-
form the particular procedure or pro-
vide the treatment, must explain in
language understandable to the patient
or surrogate the nature of a proposed
procedure or treatment; the expected
benefits; reasonably foreseeable associ-
ated risks, complications or side ef-
fects; reasonable and available alter-
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natives; and anticipated results if
nothing is done. The patient or surro-
gate must be given the opportunity to
ask questions, to indicate comprehen-
sion of the information provided, and
to grant permission freely without co-
ercion. The practitioner must advise
the patient or surrogate if the proposed
treatment is novel or unorthodox. The
patient or surrogate may withhold or
revoke his or her consent at any time.

(d) Documentation of informed consent.
(1) The informed consent process must
be appropriately documented in the
health record. In addition, signature
consent is required for all diagnostic
and therapeutic treatments or proce-
dures that:

(i) Require the use of sedation;

(ii) Require anesthesia or narcotic
analgesia;

(iii) Are considered to produce sig-
nificant discomfort to the patient;

(iv) Have a significant risk of com-
plication or morbidity;

(v) Require injections of any sub-
stance into a joint space or body cav-
ity; or

(vi) Involve testing for Human Im-
munodeficiency Virus (HIV).

(2) A patient or surrogate will sign
with an “X’’ when the patient or surro-
gate has a debilitating illness or dis-
ability, i.e., significant physical im-
pairment and/or difficulty in executing
a signature due to an underlying
health condition(s), or is unable to read
and write. When the patient’s or surro-
gate’s signature is indicated by an
“X,” two adults must witness the act
of signing. By signing, the witnesses
are attesting only to the fact that they
saw the patient or surrogate and the
practitioner sign the form. The signed
form must be filed in the patient’s
health record. A properly executed VA-
authorized consent form is valid for a
period of 60 calendar days. If, however,
the treatment plan involves multiple
treatments or procedures, it will not be
necessary to repeat the informed con-
sent discussion and documentation so
long as the course of treatment pro-
ceeds as planned, even if treatment ex-
tends beyond the 60-day period. If there
is a change in the patient’s condition
that might alter the diagnostic or
therapeutic decision, the consent is
automatically rescinded.
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(3) If it is impractical to consult with
the surrogate in person, informed con-
sent may be obtained by mail, fac-
simile, or telephone. A facsimile copy
of a signed consent form is adequate to
proceed with treatment. However, the
surrogate must agree to submit a
signed consent form to the practi-
tioner. If consent is obtained by tele-
phone, the conversation must be
audiotaped or witnessed by a second
VA employee. The name of the person
giving consent and his or her authority
to act as surrogate must be adequately
identified for the record.

(e) Surrogate consent. If the practi-
tioner who has primary responsibility
for the patient determines that the pa-
tient lacks decision-making capacity
and is unlikely to regain it within a
reasonable period of time, informed
consent must be obtained from the pa-
tient’s surrogate. Patients who are in-
capable of giving consent as a matter
of law, i.e., persons judicially deter-
mined to be incompetent and minors
not otherwise able to provide informed
consent, will be deemed to lack deci-
sion-making capacity for the purposes
of this section. If the patient is consid-
ered a minor in the state where the VA
facility is located and cannot consent
to medical treatment, consent must be
obtained from the patient’s parent or
legal guardian. The surrogate generally
assumes the same rights and respon-
sibilities as the patient in the informed
consent process. The surrogate’s deci-
sion must be based on his or her knowl-
edge of what the patient would have
wanted, i.e., substituted judgment. If
the patient’s wishes are unknown, the
decision must be based on the patient’s
best interest. The following persons are
authorized to consent on behalf of pa-
tients who lack decision-making capac-
ity in the following order of priority:

(1) Health care agent;

(2) Legal guardian or special guard-
ian;

(3) Next-of-kin: a close relative of the
patient eighteen years of age or older,
in the following priority: spouse, child,
parent, sibling, grandparent, or grand-
child; or

(4) Close friend.

(f) Consent for patients without surro-
gates. (1) If none of the surrogates list-
ed in paragraph (e) of this section are
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available, the practitioner may request
Regional Counsel assistance to obtain
a special guardian for health care or
follow the procedures outlined in this
paragraph (f).

(2) Facilities may use the following
process to make treatment decisions
for patients who lack decision-making
capacity and have no surrogate. For
treatments or procedures that involve
minimal risk, the practitioner must
verify that no authorized surrogate can
be located. The practitioner must at-
tempt to explain the nature and pur-
pose of the proposed treatment to the
patient and enter this information in
the health record. For procedures that
require signature consent, the practi-
tioner must certify that the patient
has no surrogate. The attending physi-
cian and the Chief of Service (or his or
her designee) must indicate their ap-
proval of the treatment decision in
writing. Any decision to withhold or
withdraw life-sustaining treatment for
such patients must be reviewed by a
multi-disciplinary committee ap-
pointed by the facility Director. The
committee functions as the patient’s
advocate and may not include members
of the treatment team. The committee
must submit its findings and rec-
ommendations in a written report to
the Chief of Staff who must note his or
her approval of the report in writing.
After reviewing the record, the facility
Director may concur with the decision
to withhold or withdraw life support or
request further review by Regional
Counsel.

(g) Special consent situations. In addi-
tion to the other requirements of this
section, additional protections are re-
quired in the following situations.

(1) No patient will undergo any un-
usual or extremely hazardous treat-
ment or procedure, e.g., that which
might result in irreversible brain dam-
age or sterilization, except as provided
in this paragraph (g). Before treatment
is initiated, the patient or surrogate
must be given adequate opportunity to
consult with independent specialists,
legal counsel or other interested par-
ties of his or her choosing. The pa-
tient’s or surrogate’s signature on a
VA authorized consent form must be
witnessed by someone who is not affili-
ated with the VA health care facility,
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e.g., spouse, legal guardian, or patient
advocate. If a surrogate makes the
treatment decision, a multi-discipli-
nary committee, appointed by the fa-
cility Director, must review that deci-
sion to ensure it is consistent with the
patient’s wishes or in his or her best
interest. The committee functions as
the patient’s advocate and may not in-
clude members of the treatment team.
The committee must submit its find-
ings and recommendations in a written
report to the facility Director. The Di-
rector may authorize treatment con-
sistent with the surrogate’s decision or
request that a special guardian for
health care be appointed to make the
treatment decision.

(2) Administration of psychotropic
medication to an involuntarily com-
mitted patient against his or her will
must meet the following requirements.
The patient or surrogate must be al-
lowed to consult with independent spe-
cialists, legal counsel or other inter-
ested parties concerning the treatment
with psychotropic medication. Any rec-
ommendation to administer or con-
tinue medication against the patient’s
or surrogate’s will must be reviewed by
a multi-disciplinary committee ap-
pointed by the facility Director for this
purpose. This committee must include
a psychiatrist or a physician who has
psychopharmacology privileges. The
facility Director must concur with the
committee’s recommendation to ad-
minister psychotropic medications
contrary to the patient’s or surrogate’s
wishes. Continued therapy with psy-
chotropic medication must be reviewed
every 30 days. The patient (or a rep-
resentative on the patient’s behalf)
may appeal the treatment decision to a
court of appropriate jurisdiction.

(3) If a proposed course of treatment
or procedure involves approved medical
research in whole or in part, the pa-
tient or representative shall be advised
of this. Informed consent shall be ob-
tained specifically for the administra-
tion or performance of that aspect of
the treatment or procedure that in-
volves research. Such consent shall be
in addition to that obtained for the ad-
ministration or performance of the
nonresearch aspect of the treatment or
procedure and must meet the require-
ments for informed consent set forth in
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38 CFR Part 16, Protection of Human
Subjects.

(4) Testing for Human Immuno-
deficiency Virus (HIV) must be vol-
untary and must be conducted only
with the prior informed and (written)
signature consent of the patient or sur-
rogate. Patients who consent to testing
for HIV must sign VA form 10-012,
“Consent for HIV Antibody Testing.”
This form must be filed in the patient’s
health record. Testing must be accom-
panied by pre-test and post-test coun-
seling.

(h) Advance health care planning. Sub-
ject to the provisions of paragraphs
(h)(1) through (h)(4) of this section, VA
will follow the wishes of a patient ex-
pressed in an Advance Directive when
the attending physician determines
and documents in the patient’s health
record that the patient lacks decision-
making capacity and is not expected to
regain it. An advance directive that is
valid in one or more States under ap-
plicable State law, as defined in para-
graph (a) of this section, will be recog-
nized throughout the VA health care
system.

(1) Witnesses. A VA Advance Direc-
tive: Living Will and Durable Power of
Attorney for Health Care must be
signed by the patient in the presence of
two witnesses. Neither witness may to
the witness’ knowledge be named in
the patient’s will, appointed as health
care agent in the advance directive, or
financially responsible for the patient’s
care. VA employees of the Chaplain
Service, Psychology Service, Social
Work Service, or nonclinical employees
(e.g., Medical Administration Service,
Voluntary Service, or Environmental
Management Service) may serve as
witnesses. Other individuals employed
by the VA facility in which the patient
is being treated may not sign as wit-
nesses to the advance directive. Wit-
nesses are attesting only to the fact
that they saw the patient sign the
form.

(2) Instructions in critical situations.
VA will follow the unambiguous verbal
or non-verbal instructions regarding
future health care decisions of a pa-
tient who has decision-making capac-
ity when the patient is admitted to
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care when critically ill and loss of ca-
pacity may be imminent and the pa-
tient is not physically able to sign an
advance directive form, or the appro-
priate form is not readily available.
The patient’s instructions must have
been expressed to at least two members
of the health care team. The substance
of the patient’s instructions must be
recorded in a progress note in the pa-
tient’s health record and must be co-
signed by at least two members of the
health care team who were present and
can attest to the wishes expressed by
the patient. These instructions will be
given effect only if the patient loses
decision-making capacity during the
presenting situation.

(3) Revocation. A patient who has de-
cision-making capacity may revoke an
advance directive or instructions in a
critical situation at any time by using
any means expressing the intent to re-
voke.

(4) VA policy and disputes. Neither the
treatment team nor surrogate may
override a patient’s clear instructions
in an Advance Directive or in instruc-
tions in critical situations, except that
those portions of an Advance Directive
or instructions given in a critical situ-
ation that are not consistent with VA
policy will not be given effect.

(Authority: 38 U.S.C. 7331-7334)

(The information collection requirements in
this section have been approved by the Office
of Management and Budget under control
number 2900-0583)

[62 FR 53961, Oct. 17, 1997, as amended at 70
FR 71774, Nov. 30, 2005; 71 FR 68740, Nov. 28,
2006; 72 FR 10366, Mar. 8, 2007]

§17.33 Patients’ rights.

(a) General. (1) Patients have a right
to be treated with dignity in a humane
environment that affords them both
reasonable protection from harm and
appropriate privacy with regard to
their personal needs.

(2) Patients have a right to receive,
to the extent of eligibility therefor
under the law, prompt and appropriate
treatment for any physical or emo-
tional disability.

(3) Patients have the right to the
least restrictive conditions necessary
to achieve treatment purposes.

(4) No patient in the Department of
Veterans Affairs medical care system,
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except as otherwise provided by the ap-
plicable State law, shall be denied legal
rights solely by virtue of being volun-
tarily admitted or involuntarily com-
mitted. Such legal rights include, but
are not limited to, the following:

(i) The right to hold and to dispose of
property except as may be limited in
accordance with paragraph (c)(2) of this
section;

(ii) The right to execute legal instru-
ments (e.g., will);

(iii) The right to enter into contrac-
tual relationships;

(iv) The right to register and vote;

(v) The right to marry and to obtain
a separation, divorce, or annulment;

(vi) The right to hold a professional,
occupational, or vehicle operator’s li-
cense.

(b) Residents and inpatients. Subject
to paragraphs (c) and (d) of this sec-
tion, patients admitted on a residential
or inpatient care basis to the Depart-
ment of Veterans Affairs medical care
system have the following rights:

(1) Visitations and communications.
Each patient has the right to commu-
nicate freely and privately with per-
sons outside the facility, including gov-
ernment officials, attorneys, and cler-
gymen. To facilitate these communica-
tions each patient shall be provided the
opportunity to meet with visitors dur-
ing regularly scheduled visiting hours,
convenient and reasonable access to
public telephones for making and re-
ceiving phone calls, and the oppor-
tunity to send and receive unopened
mail.

(i) Communications with attorneys,
law enforcement agencies, or govern-
ment officials and representatives of
recognized service organizations when
the latter are acting as agents for the
patient in a matter concerning Depart-
ment of Veterans Affairs benfits, shall
not be reviewed.

(ii) A patient may refuse visitors.

(iii) If a patient’s right to receive un-
opened mail is restricted pursuant to
paragraph (c) of this section, the pa-
tient shall be required to open the
sealed mail while in the presence of an
appropriate person for the sole purpose
of ascertaining whether the mail con-
tains contraband material, i.e., imple-
ments which pose significant risk of
bodily harm to the patient or others or
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