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§20.1302 Rule 1302. Death of appellant
during pendency of appeal.
An appeal pending before the Board
of Veterans’ Appeals when the appel-
lant dies will be dismissed.

(Authority: 38 U.S.C. 7104(a))
[62 FR 55170, Oct. 23, 1997]

§20.1303 Rule 1303. Nonprecedential
nature of Board decisions.

Although the Board strives for con-
sistency in issuing its decisions, pre-
viously issued Board decisions will be
considered binding only with regard to
the specific case decided. Prior deci-
sions in other appeals may be consid-
ered in a case to the extent that they
reasonably relate to the case, but each
case presented to the Board will be de-
cided on the basis of the individual
facts of the case in light of applicable
procedure and substantive law.

(Authority: 38 U.S.C. 7104(a))

§20.1304 Rule 1304. Request for
change in representation, request
for personal hearing, or submission
of additional evidence following
certification of an appeal to the
Board of Veterans’ Appeals.

(a) Request for a change in representa-
tion, request for a personal hearing, or
submission of additional evidence within
90 days following mnotification of certifi-
cation and transfer of records. An appel-
lant and his or her representative, if
any, will be granted a period of 90 days
following the mailing of notice to them
that an appeal has been certified to the
Board for appellate review and that the
appellate record has been transferred
to the Board, or until the date the ap-
pellate decision is promulgated by the
Board of Veterans’ Appeals, whichever
comes first, during which they may
submit a request for a personal hear-
ing, additional evidence, or a request
for a change in representation. Any
such request or additional evidence
must be submitted directly to the
Board and not to the agency of original
jurisdiction. The date of mailing of the
letter of notification will be presumed
to be the same as the date of that let-
ter for purposes of determining wheth-
er the request was timely made or the
evidence was timely submitted. Any
evidence which is submitted at a hear-
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ing on appeal which was requested dur-
ing such period will be considered to
have been received during such period,
even though the hearing may be held
following the expiration of the period.
Any pertinent evidence submitted by
the appellant or representative is sub-
ject to the requirements of paragraph
(d) of this section if a simultaneously
contested claim is involved.

(b) Subsequent request for a change in
representation, request for a personal
hearing, or submission of additional evi-
dence—(1) General rule. Subject to the
exception in paragraph (b)(2) of this
section, following the expiration of the
period described in paragraph (a) of
this section, the Board of Veterans’ Ap-
peals will not accept a request for a
change in representation, a request for
a personal hearing, or additional evi-
dence except when the appellant dem-
onstrates on motion that there was
good cause for the delay. Examples of
good cause include, but are not limited
to, illness of the appellant or the rep-
resentative which precluded action
during the period; death of an indi-
vidual representative; illness or inca-
pacity of an individual representative
which renders it impractical for an ap-
pellant to continue with him or her as
representative; withdrawal of an indi-
vidual representative; the discovery of
evidence that was not available prior
to the expiration of the period; and
delay in transfer of the appellate
record to the Board which precluded
timely action with respect to these
matters. Such motions must be in writ-
ing and must include the name of the
veteran; the name of the claimant or
appellant if other than the veteran
(e.g., a veteran’s survivor, a guardian,
or a fiduciary appointed to receive VA
benefits on an individual’s behalf); the
applicable Department of Veterans Af-
fairs file number; and an explanation of
why the request for a change in rep-
resentation, the request for a personal
hearing, or the submission of addi-
tional evidence could not be accom-
plished in a timely manner. Such mo-
tions must be filed at the following ad-
dress: Director, Management and Ad-
ministration (01E), Board of Veterans’
Appeals, 810 Vermont Avenue, NW.,
Washington, DC 20420. Depending upon
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the ruling on the motion, action will be
taken as follows:

(i) Good cause not shown. If good
cause is not shown, the request for a
change in representation, the request
for a personal hearing, or the addi-
tional evidence submitted will be re-
ferred to the agency of original juris-
diction upon completion of the Board’s
action on the pending appeal without
action by the Board concerning the re-
quest or additional evidence. Any per-
sonal hearing granted as a result of a
request so referred or any additional
evidence so referred may be treated by
that agency as the basis for a reopened
claim, if appropriate. If the Board de-
nied a benefit sought in the pending ap-
peal and any evidence so referred which
was received prior to the date of the
Board’s decision, or testimony pre-
sented at a hearing resulting from a re-
quest for a hearing so referred, to-
gether with the evidence already of
record, is subsequently found to be the
basis of an allowance of that benefit,
the effective date of the award will be
the same as if the benefit had been
granted by the Board as a result of the
appeal which was pending at the time
that the hearing request or additional
evidence was received.

(ii) Good cause shown. If good cause is
shown, the request for a change in rep-
resentation or for a personal hearing
will be honored. Any pertinent evi-
dence submitted by the appellant or
representative will be accepted, subject
to the requirements of paragraph (d) of
this section if a simultaneously con-
tested claim is involved.

(2) If the Board obtains evidence or con-
siders law not considered by the agency of
original jurisdiction. The motion de-
scribed in paragraph (b)(1) of this sec-
tion is not required to submit evidence
in response to the notice described in
paragraph (a) or (b) of Rule 903 (para-
graph (a) or (b) of §20.903 of this part).

(c) Consideration of additional evidence
by the Board or by the agency of original
jurisdiction. Any pertinent evidence
submitted by the appellant or rep-
resentative which is accepted by the
Board under the provisions of this sec-
tion, or is submitted by the appellant
or representative in response to a
§20.903 of this part, notification, as
well as any such evidence referred to
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the Board by the agency of original ju-
risdiction under §19.37(b) of this chap-
ter, must be referred to the agency of
original jurisdiction for review, unless
this procedural right is waived by the
appellant or representative, or unless
the Board determines that the benefit
or benefits to which the evidence re-
lates may be fully allowed on appeal
without such referral. Such a waiver
must be in writing or, if a hearing on
appeal is conducted, the waiver must
be formally and clearly entered on the
record orally at the time of the hear-
ing. Evidence is not pertinent if it does
not relate to or have a bearing on the
appellate issue or issues.

(d) Simultaneously contested claims. In
simultaneously contested claims, if
pertinent evidence which directly af-
fects payment, or potential payment,
of the benefit sought is submitted by
any claimant and is accepted by the
Board under the provisions of this sec-
tion, the substance of such evidence
will be mailed to each of the other
claimants who will then have 60 days
from the date of mailing of notice of
the new evidence within which to com-
ment upon it and/or submit additional
evidence in rebuttal. For matters over
which the Board does not have original
jurisdiction, a waiver of initial agency
of original jurisdiction consideration of
pertinent additional evidence received
by the Board must be obtained from
each claimant in accordance with para-
graph (c) of this section. The date of
mailing of the letter of notification of
the new evidence will be presumed to
be the same as the date of that letter
for purposes of determining whether
such comment or evidence in rebuttal
was timely submitted. No further pe-
riod will be provided for response to
such comment or rebuttal evidence.

(e) Relationship to proceedings before
the General Counsel to cancel accredita-
tion or to review the reasonableness of
fees and expenses. The provisions of
paragraphs (a), (b), and (d) of this sec-
tion allowing appellants to submit ad-
ditional evidence do not apply in pro-
ceedings before the General Counsel
conducted under part 14 of this chapter
to cancel accreditation or to review fee
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agreements and expenses for reason-
ableness.

(Authority: 38 U.S.C. 7104, 7105, 7105A; 38
U.8.C. 5902, 5903, 5904)

[67 FR 4109, Feb. 3, 1992, as amended at 60 FR
25851, May 15, 1995; 61 FR 20453, May 7, 1996;
67 FR 3105, Jan. 23, 2002; 69 FR 53808, Sept. 3,
2004; 73 FR 29880, May 22, 2008]

Subpart O—Revision of Decisions
on Grounds of Clear and Un-
mistakable Error

SOURCE: 64 FR 2139, Jan. 13, 1999, unless
otherwise noted.

§20.1400 Rule 1400. Motions to revise
Board decisions.

(a) Review to determine whether
clear and unmistakable error exists in
a final Board decision may be initiated
by the Board, on its own motion, or by
a party to that decision (as the term
“party’” is defined in Rule 1401(b)
(§20.1401(b) of this part) in accordance
with Rule 1404 (§20.1404 of this part).

(b) All final Board decisions are sub-
ject to revision under this subpart ex-
cept:

(1) Decisions on issues which have
been appealed to and decided by a court
of competent jurisdiction; and

(2) Decisions on issues which have
subsequently been decided by a court of
competent jurisdiction.

(Authority: 38 U.S.C. 501(a), 7111)

[64 FR 2139, Jan 13, 1999, as amended at 64 FR
73414, Dec. 30, 1999]

§20.1401 Rule 1401. Definitions.

(a) Issue. Unless otherwise specified,
the term ‘‘issue” in this subpart means
a matter upon which the Board made a
final decision (other than a decision
under this subpart). As used in the pre-
ceding sentence, a ‘‘final decision’ is
one which was appealable under Chap-
ter 72 of title 38, United States Code, or
which would have been so appealable if
such provision had been in effect at the
time of the decision.

(b) Party. As used in this subpart, the
term ‘‘party’” means any party to the
proceeding before the Board that re-
sulted in the final Board decision
which is the subject of a motion under
this subpart, but does not include offi-
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cials authorized to file administrative
appeals pursuant to §19.51 of this title.

(Authority: 38 U.S.C. 501(a), 7104(a))

§20.1402 Rule 1402. Inapplicability of
other rules.

Motions filed under this subpart are
not appeals and, except as otherwise
provided, are not subject to the provi-
sions of part 19 of this title or this part
20 which relate to the processing and
disposition of appeals.

(Authority: 38 U.S.C. 501(a))

§20.1403 Rule 1403. What constitutes
clear and unmistakable error; what
does not.

(a) General. Clear and unmistakable
error is a very specific and rare kind of
error. It is the kind of error, of fact or
of law, that when called to the atten-
tion of later reviewers compels the
conclusion, to which reasonable minds
could not differ, that the result would
have been manifestly different but for
the error. Generally, either the correct
facts, as they were known at the time,
were not before the Board, or the stat-
utory and regulatory provisions extant
at the time were incorrectly applied.

(b) Record to be reviewed—(1) General.
Review for clear and unmistakable
error in a prior Board decision must be
based on the record and the law that
existed when that decision was made.

(2) Special rule for Board decisions
issued on or after July 21, 1992. For a
Board decision issued on or after July
21, 1992, the record that existed when
that decision was made includes rel-
evant documents possessed by the De-
partment of Veterans Affairs not later
than 90 days before such record was
transferred to the Board for review in
reaching that decision, provided that
the documents could reasonably be ex-
pected to be part of the record.

(c) Errors that constitute clear and un-
mistakable error. To warrant revision of
a Board decision on the grounds of
clear and unmistakable error, there
must have been an error in the Board’s
adjudication of the appeal which, had
it not been made, would have mani-
festly changed the outcome when it
was made. If it is not absolutely clear
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