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course’” does not include the cost of
books or supplies which the student is
required to purchase at his or her own
expense.

(Authority: 38 U.S.C. 3532(a)(2))

(e) Courses leading to a secondary
school diploma or equivalency certificate.
The monthly rate of Survivors’ and De-
pendents’ Educational Assistance pay-
able for an eligible person enrolled in a
course leading to a secondary school
diploma or equivalency certificate
shall be the rate for institutional
training stated in paragraph (a) of this
section.

(Authority: 38 U.S.C. 3532(d), 3533)

(f) Payments made to eligible persons in
the Republic of the Philippines or to cer-
tain Filipinos. When the eligible person
is pursuing training at an institution
located in the Republic of the Phil-
ippines or when an eligible child’s enti-
tlement is based on the service of a
veteran in the Philippine Common-
wealth Army, or as a Philippine Scout
as defined in §3.40 (b), (c), or (d) of this
chapter, payments of educational as-
sistance allowance made after Decem-
ber 31, 1994, will be made at the rate of
50 cents for each dollar authorized.

(Authority: 38 U.S.C. 3532(d), 3565)

[61 FR 26110, May 24, 1996, as amended at 63
FR 67778, Dec. 9, 1998; 66 FR 32227, June 14,
2001; 68 FR 34321, June 9, 2003; 68 FR 37206,
June 23, 2003; 69 FR 62207, Oct. 25, 2004]

§21.3132 Reductions in survivors’ and
dependents’ educational assistance.

The monthly rates established in
§21.3131 shall be reduced as stated in
this section whenever the cir-
cumstances described in this section
arise.

(a) No educational assistance allowance
for some incarcerated eligible persons. VA
will pay no educational assistance al-
lowance to an eligible person who:

(1) Is incarcerated in a Federal,
State, or local penal institution for
conviction of a felony; and

(2) Is enrolled in a course:

(i) For which there are no tuition or
fees, or charges for books, supplies, and
equipment; or

(ii) For which tuition and fees are
being paid by a Federal program (other
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than one administered by VA) or by a
State or local program, and the eligible
person is incurring no charge for the
books, supplies, and equipment nec-
essary for the course.

(Authority: 38 U.S.C. 3532(e))

(b) Reduced educational assistance al-
lowance for some incarcerated eligible per-
sons—felony conviction. (1) VA will pay
a reduced educational assistance allow-
ance to an eligible person who:

(i) Is incarcerated in a Federal,
State, or local penal institution for
conviction of a felony; and

(ii) Is enrolled in a course:

(A) For which the eligible person
pays some (but not all) of the charges
for tuition and fees; or

(B) For which a Federal program
(other than one administered by VA) or
a State or local program pays all the
charges for tuition and fees, but which
requires the eligible person to pay for
books, supplies, and equipment.

(2) The monthly rate of educational
assistance allowance payable to such
an eligible person who is pursuing a
course on a half-time or greater basis
shall be the lesser of the following:

(i) The monthly rate of the portion of
the tuition and fees that the eligible
person must pay plus the monthly rate
of the charge to the eligible person for
the cost of necessary supplies, books,
and equipment; or

(ii) The monthly rate stated in
§21.3131.

(3) The monthly rate of educational
assistance payable to such an eligible
person who is pursuing the course on a
less than half-time basis or on a one
quarter-time basis shall be the lowest
of the following:

(i) The monthly rate of the tuition
and fees charged for the course;

(ii) The monthly rate of tuition and
fees which the eligible person must pay
plus the monthly rate of the charge to
the eligible person for the cost of nec-
essary supplies, books, and equipment;
or

(iii) The monthly rate stated in
§21.3131.

(Authority: 38 U.S.C. 3482(g))

(c) Reduction in training assistance al-
lowance. (1) For any month in which an
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eligible person pursuing an apprentice-
ship or on-job training program fails to
complete 120 hours of training, VA
shall reduce the rate specified in
§21.3131(a) proportionally. In this com-
putation VA shall round the number of
hours worked to the nearest multiple
of eight.

(2) For the purpose of this paragraph
hours worked include only:

(i) The training hours the eligible
person worked; and

(ii) All hours of the eligible person’s
related training which occurred during
the standard workweek and for which
the eligible person received wages.

(Authority: 38 U.S.C. 3687(b)(3))

(d) Mitigating circumstances. (1) VA
will not pay benefits to any eligible
person for a course from which the eli-
gible person withdraws or receives a
nonpunitive grade which is not used in
computing the requirements for grad-
uation unless the provisions of this
paragraph are met.

(i) The eligible person withdraws be-
cause he or she is ordered to active
duty; or

(ii) All of the following criteria are
met:

(A) There
cumstances;

(B) The eligible person submits a de-
scription of the circumstances in writ-
ing to VA either within one year from
the date VA notifies the eligible person
that he or she must submit the miti-
gating circumstances or at a later date
if the eligible person is able to show
good cause why the one-year time limit
should be extended to the date on
which he or she submitted the descrip-
tion of the mitigating circumstances;
and

(C) The eligible person submits evi-
dence supporting the existence of miti-
gating circumstances within one year
of the date that evidence is requested
by VA, or at a later date if the eligible
person is able to show good cause why
the one-year time limit should be ex-
tended to the date on which he or she
submitted the evidence supporting the
existence of mitigating circumstances.

are mitigating cir-

(Authority: 38 U.S.C. 3680(a); Pub. L. 102-
127)(Aug. 1, 1990)

38 CFR Ch. | (7-1-08 Edition)

(2) The following circumstances are
representative of those which the De-
partment of Veterans Affairs considers
to be mitigating provided they prevent
the eligible person from pursuing the
program of education continuously.
This list is not all inclusive.

(i) An illness of the eligible person,

(ii) An illness or death in the eligible
person’s family,

(iii) An unavoidable geographical
transfer resulting from the eligible per-
son’s employment,

(iv) An unavoidable change in the eli-
gible person’s conditions of employ-
ment,

(v) Immediate family or financial ob-
ligations beyond the control of the eli-
gible person which require him or her
to suspend pursuit of the program of
education to obtain employment,

(vi) Discontinuance of a course by a
school,

(vii) Unanticipated active duty for
training,

(viii) Unanticipated difficulties in
caring for the eligible person’s child or
children.

(Authority: 38 U.S.C. 3680)

(3) If the eligible child fails to com-
plete satisfactorily a course of special
restorative training or if the eligible
person fails to complete satisfactorily
a course under section 3533, Title 38
U.S.C., without fault, the Department
of Veterans Affairs will consider the
circumstances which caused the failure
to be mitigating. This will be the case
even if the circumstances were not so
severe as to preclude continuous pur-
suit of a program of education.

(4) In the first instance of a with-
drawal after May 31, 1989, from a course
or courses for which the eligible person
received educational assistance under
title 38 U.S.C. or under chapter 1606,
title 10 U.S.C., VA will consider that
mitigating circumstances exist with
respect to courses totaling not more
than six semester hours or the equiva-
lent. Eligible persons to whom the pro-
visions of this subparagraph apply are
not subject to the reporting require-
ment found in paragraph (d)(1)(ii) of
this section.

(Authority: 38 U.S.C. 3680(a)(4); Pub. L. 100-
689)
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(5) If an eligible person withdraws
from a course during a drop-add period,
VA will consider the circumstances
which caused the withdrawal to be
mitigating. Eligible persons who with-
draw from a course during a drop-add
period are not subject to the reporting
requirement found in paragraph
(d)(1)(i) of this section.

(Authority: 38 U.S.C. 3680(a))
[31 FR 6774, May 6, 1966]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting §21.4137, see the List of CFR
Sections Affected, which appears in the
Finding Aids section of the printed volume
and on GPO Access.

§21.3133 Payment procedures.

(a) Release of payments and payment
procedures. In determining whether
payments of educational assistance al-
lowance may be made in a lump sum,
in advance, for an interval or if a cer-
tification is required from an eligible
person before a payment may be made,
VA will apply the provisions of
§21.4138.

(Authority: 38 U.S.C. 3680)

(b) Payee. (1) VA will pay an edu-
cational assistance allowance to the el-
igible person if he or she has attained
majority and has no known legal dis-
ability.

(2) If an eligible person has not at-
tained majority, VA will pay an edu-
cational assistance allowance directly
to an eligible person, a relative, or
some other person for the use and ben-
efit of the eligible person notwith-
standing a legal disability on the part
of the eligible person when VA deter-
mines:

(i) The best interest of the eligible
person would be served;

(ii) Undue delay in payment would be
avoided; or

(iii) Payment would otherwise not be
feasible.
(Authority: 38 U.S.C.
35631(a), 5502)

3501(a)(4), 3501(c),

(c) Payment of accrued benefits. Edu-
cational assistance remaining due and
unpaid at the date of the eligible per-
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son’s death is payable under the provi-
sions of §3.1000 of this chapter.

(Authority: 38 U.S.C. 5121)

(d) Tutorial assistance. An individual
who is otherwise eligible to receive
benefits under the Survivors’ and De-
pendents’ Educational Assistance pro-
gram may receive supplemental mone-
tary assistance to provide tutorial
services. In determining whether VA
will pay the individual this assistance,
VA will apply the provisions of
§21.4236.

(Authority: 38 U.S.C. 3492, 3533(b))

(e) Offsets: 38 U.S.C. chapter 35, com-
pensation, pension and dependency and
indemnity compensation. Payment of de-
pendents’ educational assistance will
be subject to offset of amounts of pen-
sion, compensation or dependency and
indemnity compensation paid over the
same period on behalf of a child based
on school attendance.

(Authority: 38 U.S.C. 3562)

(f) Final payment. VA may withhold
final payment until VA receives proof
of continued enrollment and adjusts
the eligible person’s account.

(Authority: 38 U.S.C. 3680)
[61 FR 26111, May 24, 1996]

§21.3135 Reduction or discontinuance
dates for awards of educational as-
sistance allowance.

The reduction or discontinuance date
of an award of educational assistance
will be as stated in this section. If
more than one basis for reduction or
discontinuance is involved, the earliest
date will control.

(a) Ending date of course. Educational
assistance allowance will be discon-
tinued on the ending date of the course
or period of enrollment as certified by
the school.

(Authority: 38 U.S.C. 3531, 3680(a))

(b) Ending date of eligibility. Edu-
cational assistance allowance will be
discontinued on the ending date of the
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