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higher learning. The interaction may
be personally or through use of com-
munications technology, including
mail, telephone, videoconferencing,
computer technology (to include elec-
tronic mail), and other electronic
means;

(ii) It is offered without any regu-
larly scheduled, conventional class-
room or laboratory sessions; and

(iii) It is not a course listed in para-
graph (c¢), (d), or (e) of this section.

(2) VA considers a course to be of-
fered in part by independent study
when—

(i) It is not classified as one of the
three types of courses listed in para-
graph (c) of this section;

(ii) It has some weeks when standard
class sessions are scheduled; and

(iii) It consists of independent study
as defined in paragraph (b)(1) of this
section during those weeks when there
are no regularly scheduled class ses-
sions.

(Authority: 38 U.S.C. 3523, 3676(e), 3680A(a))

(c) Scope of independent study. VA
does not consider any of the following
courses to be courses offered by inde-
pendent study.

(1) A cooperative course as defined in
§21.4233(a);

(2) A farm cooperative course; or

(3) A course approved as a cor-
respondence course.

(Authority: 38 U.S.C. 3676(e), 3680A(a))

(d) Undergraduate resident training.
VA considers the following under-
graduate courses to be resident train-
ing.

(1) A course which meets the require-
ments for resident institutional train-
ing found in §21.4265(f);

(2) A course which requires regularly
scheduled, standard class sessions at
least once every two weeks and which
has a total number of class sessions
equal to the number of credit hours
awarded for the course, times the num-
ber of weeks in a standard quarter or
semester, as applicable;

(3) A course of student teaching; and

(4) Flight training which is an inte-
gral part of a standard undergraduate
college degree.
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(e) Graduate resident training. VA con-
siders a graduate course to be resident
training if the course—

(1) Is offered through regularly sched-
uled, conventional classroom or labora-
tory sessions; or

(2) Consists of research (either on
campus or in absentia) necessary for
the preparation of the student’s—

(i) Master’s thesis,

(ii) Doctoral dissertation, or

(iii) Similar treatise which is pre-
requisite to the degree being pursued;
or

(3) Consists of a combination of
training as described in paragraphs
(e)(1) and (e)(2) of this section.

(Authority: 38 U.S.C. 3676(e), 3680A(a))

(f) Course approval. A State approving
agency may approve a course offered
by independent study or a combination
of independent study and resident
training only if the course—

(1) Is accredited;

(2) Meets the
§21.4253; and

(3) Either—

(i) Leads to a standard college de-
gree; or

(ii) For courses approved on or after
December 27, 2001, leads to a certificate
that reflects educational attainment
offered by an institution of higher
learning.

(Authority: 38 U.S.C. 3672, 3675, 3680A(a)(4))

(g) Remedial and deficiency courses.
Remedial and deficiency courses of-
fered by independent study cannot be
approved.

requirements of

(Authority: 38 U.S.C. 3672, 3675, 3680A(a)(4))

[61 FR 6783, Feb. 22, 1996, as amended at 62
FR 40280, July 28, 1997; 73 FR 2426, Jan. 15,
2008]

§21.4268 Approval of licensing and
certification tests.

(a) Authority to approve licensing and
certification tests. (1) Except for ap-
proval of the licensing and certifi-
cation tests and the organizations or
entities offering these tests that, as
provided in §21.4250(c)(2), are VA’s re-
sponsibility, the Secretary of Veterans
Affairs delegates to each State approv-
ing agency the authority, within the
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respective State approving agency’s ju-
risdiction provided in §21.4250(a), to ap-
prove licensing and certification tests
and to approve the organizations or en-
tities offering licensing and certifi-
cation tests.

(2) The Secretary of Veterans Affairs
delegates to the Under Secretary for
Benefits, and to personnel the Under
Secretary for Benefits may designate
within the Education Service of the
Veterans Benefits Administration, the
authority to approve the licensing and
certification tests and the organiza-
tions or entities offering these tests
that, as provided in §21.4250(c)(2)(vi),
are VA’s responsibility.

(Authority: 38 U.S.C. 512(a), 3689(a)(2))

(b) Approval of tests. (1) If an organi-
zation or entity wants a licensing or
certification test that it offers to be
approved for payment of educational
assistance, it must apply for approval
to the State approving agency having
jurisdiction over the locality where the
organization or entity has its head-
quarters. The application must be in
the form the State approving agency
requires.

(2) In order to be approved for pay-
ment of educational assistance to vet-
erans and eligible persons, a licensing
or certification test must meet the re-
quirements of paragraph (b) of this sec-
tion, and the organization or entity of-
fering the test must meet the require-
ments of paragraph (c) of this section
and, if appropriate, the requirements of
paragraph (d) of this section.

(i) The State approving agency may
approve a licensing or certification
test only if—

(A) The test is required under Fed-
eral, State, or local law or regulation
for an individual to enter into, main-
tain, or advance in employment in a
predetermined and identified vocation
or profession; or

(B) The State approving agency de-
cides that the test is generally accept-
ed, in accordance with relevant govern-
ment, business, or industry standards,
employment policies, or hiring prac-
tices, as attesting to a level of knowl-
edge or skill required to qualify to
enter into, maintain, or advance in em-
ployment in a predetermined and iden-
tified vocation or profession.
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(ii) If a State or political subdivision
of a State offers a licensing or certifi-
cation test, the State approving agency
will deem the test to have met the re-
quirements of paragraph (b) of this sec-
tion.

(3) In considering whether the test is
generally accepted, a State approving
agency may consider the following:

(i) The nature and number of the en-
tities that recognize the certificate
awarded to candidates who pass the
test;

(ii) The degree to which employers in
the relevant industry accept the cer-
tification test;

(iii) Whether major employers in an
industry require that their employees
obtain the certificate awarded to can-
didates who pass the test;

(iv) The percentage of people em-
ployed in the vocation or profession
who have taken the test and obtained
the certificate; or

(v) Any other reasonable criterion
that the State approving agency be-
lieves will clarify whether the test is
generally accepted.

(4) Generally, if a State approving
agency approves a certification test,
VA will consider that the test is ap-
proved for any veteran or eligible per-
son even if he or she takes the test at
a location outside the State where the
organization or entity offering the test
has its headquarters. However, a cer-
tification test approval is valid only in
the State where the State approving
agency has jurisdiction if—

(i) A State licensing agency recog-
nizes the certification test as meeting
a requirement for a license and has
sought approval for that test; and

(ii) The State approving agency for
the State where the licensing agency is
located approves that test.

(Authority: 38 U.S.C. 3689)

(c) Approval of organications or entities
offering licensing or certification tests. An
organization or entity must meet the
requirements of this paragraph and, if
a nongovernmental organization, of
paragraph (d) of this section, in order
for the State approving agency to ap-
prove a licensing or certification test
that the organization or entity offers
for payment of educational assistance
to veterans and eligible persons who
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take the test. The organization or enti-
ty must—

(1) Maintain appropriate records with
respect to all candidates who take the
test for a period of not less than three
years from the date the organization or
entity administers the test to the can-
didates;

(2) Promptly issue notice of the re-
sults of the test to the candidate for
the license or certificate;

(3) Have a process to review com-
plaints submitted against the organiza-
tion or entity with respect to the test
or the process for obtaining a license or
certificate required for a vocation or
profession;

(4) Give to the State approving agen-
cy the following information:

(i) A description of the licensing or
certification test that the organization
or entity offers, including the purpose
of the test, the vocational, profes-
sional, governmental, and other enti-
ties that recognize the test, and the li-
cense or certificate issued upon passing
the test;

(ii) The requirements to take the
test, including the amount of the fee
charged for the test and any pre-
requisite education, training, skills, or
other certification; and

(iii) The period for which the license
or certificate is awarded is valid, and
the requirements for maintaining or
renewing the license or certificate; and

(5) Agree to give the following infor-
mation to VA at VA’s request:

(i) The amount of the fee a candidate
pays to take a test;

(ii) The results of any test a can-
didate takes; and

(iii) Personal identifying information
of any candidate who applies for reim-
bursement from VA for a test.

(Authority: 38 U.S.C. 3689(c))

(d) Approval of nongovernmental orga-
nizations or entities offering certification
tests. (1) In addition to complying with
the requirements of paragraph (c) of
this section, a nongovernmental orga-
nization or entity must meet the re-
quirements of paragraph (d) of this sec-
tion before a certification test it offers
can be approved for payment of edu-
cational assistance to veterans and eli-
gible persons who take the test. Except
as provided in paragraphs (d)(3) and
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(d)(4) of this section, the organization
or entity—

(i) Certifies to the State approving
agency that the licensing or certifi-
cation test offered by the organization
or entity is generally accepted, in ac-
cordance with relevant government,
business, or industry standards, em-
ployment policies, or hiring practices,
as attesting to a level of knowledge or
skill required to qualify to enter into,
maintain, or advance in employment in
a predetermined and identified voca-
tion or profession;

(ii) Is licensed, chartered, or incor-
porated in a State and has offered the
test for a minimum of two years before
the date on which the organization or
entity first submits to the State ap-
proving agency an application for ap-
proval under this section;

(iii) Employs, or consults with, indi-
viduals with expertise or substantial
experience with respect to all areas of
knowledge or skill that are measured
by the test and that are required for
the license or certificate issued; and

(iv) Has no direct financial interest
in—

(A) The outcome of the test; or

(B) An organization that provides the
education or training of candidates for
licenses or certificates required for a
vocation or profession.

(2) At the request of the State ap-
proving agency, the organization or en-
tity seeking approval for a licensing or
certification test must give such infor-
mation to the State approving agency
as the State approving agency decides
is necessary to perform an assessment
of—

(i) The test the organization or enti-
ty conducts as compared to the level of
knowledge or skills that a license or
certificate attests; and

(ii) The applicability of the test over
such periods of time as the State ap-
proving agency decides is appropriate.

(3) The provisions of paragraph
(d)(1)(di) of this section will not prevent
the approval of a test if the organiza-
tion or entity has offered a reasonably
related test for at least two years.

(4) The provisions of paragraph
()(@)(@Ev) of this section will not pre-
vent the approval of a test if the orga-
nization or entity—
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(i) Offers a sample test or pre-
paratory materials to a candidate for
the test but does not otherwise provide
preparatory education or training to
the candidate; or

(ii) Has a financial interest in an or-
ganization that provides preparatory
education or training of a candidate for
a test, but that test is advantageous in
but not required for practicing a voca-
tion or profession.

(Authority: 38 U.S.C. 3689(c))

(e) Notice of approval and withdrawal
of approval. The State approving agen-
cy must provide notice of an approval
of a test as required in §21.4250(b). If
the State approving agency wishes to
withdraw approval of a test, it must
follow the provisions of §21.4259.

(Authority: 38 U.S.C. 3689(d))

(f) A decision to disapprove a test or an
organication or entity offering a test may
be reviewed. (1) If an organization or en-
tity offering a test disagrees with a
State approving agency’s decision to
disapprove a test or to disapprove the
organization or entity offering the
test, it may seek a review of the deci-
sion from the Director, Education
Service. If the Director, Education
Service has acted as the State approv-
ing agency, the organization or entity
may seek a review of the decision from
the Under Secretary for Benefits.

(2) The organization or entity must
make its request for a review in writ-
ing to the State approving agency. The
State approving agency must receive
the request within 90 days of the date
of the notice to the organization or en-
tity that the test or the organization
or entity is disapproved.

(3) The review will be based on the
evidence of record at the time the
State approving agency made its ini-
tial decision. It will not be de novo in
character.

(4) The Director, Education Service
or the Under Secretary for Benefits
may seek the advice of the Profes-
sional Certification and Licensure Ad-
visory Committee, established under 38
U.S.C. 3689(e), as to whether the State
approving agency’s decision should be
reversed.

(5) The decision of the Director, Edu-
cation Service or the Under Secretary

38 CFR Ch. | (7-1-08 Edition)

for Benefits is the final administrative
decision. It will not be subject to fur-
ther administrative review.

(Authority: 38 U.S.C. 3689)

(The Office of Management and Budget has
approved the information collection provi-
sions in this section under control number
2900-0697)

[72 FR 16975, Apr. 5, 2007]
ASSESSMENT AND PURSUIT OF COURSES

§21.4270 Measurement of courses.

(a) Measurement of trade, technical,
and high school courses. Trade, tech-
nical, high school, and high school pre-
paratory courses shall be measured as
stated in this paragraph.

(1) Trade and technical courses. (i) Ex-
cept as provided in paragraph (b) of
this section, if shop practice is an inte-
gral part of a trade or technical course
not leading to a standard college de-
gree—

(A) A full-time enrollment is 22 clock
hours per week (exclusive of supervised
study) with not more than 2% hours
rest period allowance;

(B) A three-quarter-time enrollment
is 16 through 21 clock hours per week
(exclusive of supervised study) with not
more than 2 hours rest period allow-
ance;

(C) A one-half-time enrollment is 11
through 15 clock hours per week (exclu-
sive of supervised study) with not more
than 1% hours rest period allowance;

(D) A less than one-half-time but
more than one-quarter-time enroll-
ment is 6 through 10 clock hours per
week (exclusive of supervised study)
with not more than 3 hour rest period
allowance; and

(E) A quarter-time enrollment is 1
through 5 clock hours per week (exclu-
sive of supervised study).

(ii) Except as provided in paragraph
(b) of this section, if theory and class
instruction constitute more than 50
percent of the required hours in a trade
or technical course not leading to a
standard college degree, enrollments
will be measured as follows. In meas-
uring net instruction there will be in-
cluded customary intervals not to ex-
ceed 10 minutes between classes. Shop
practice and rest periods are excluded.
Supervised instruction periods in a
school’s shops and the time involved in
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