§3.106

advance notice may be waived by
agreement between VA and the bene-
ficiary or representative. The hearing
will be conducted by VA personnel who
did not participate in the proposed ad-
verse action and who will bear the deci-
sion-making responsibility. If a pre-
determination hearing is timely re-
quested, benefit payments shall be con-
tinued at the previously established
level pending a final determination
concerning the proposed action.

(2) Following the predetermination
procedures specified in this paragraph
and paragraph (d), (e), (f), (g) or (h) of
this section, whichever is applicable,
final action will be taken. If a pre-
determination hearing was not re-
quested or if the beneficiary failed
without good cause to report for a
scheduled predetermination hearing,
the final action will be based solely
upon the evidence of record. Examples
of good cause include, but are not lim-
ited to, the illness or hospitalization of
the claimant or beneficiary, death of
an immediate family member, etc. If a
predetermination hearing was con-
ducted, the final action will be based
on evidence and testimony adduced at
the hearing as well as the other evi-
dence of record including any addi-
tional evidence obtained following the
hearing pursuant to necessary develop-
ment. Whether or not a predetermina-
tion hearing was conducted, a written
notice of the final action shall be
issued to the beneficiary and his or her
representative, setting forth the rea-
sons therefor and the evidence upon
which it is based. Where a reduction or
discontinuance of benefits is found
warranted following consideration of
any additional evidence submitted, the
effective date of such reduction or dis-
continuance shall be as follows:

(i) Where reduction or discontinu-
ance was proposed under the provisions
of paragraph (d) or (e) of this section,
the effective date of final action shall
be the last day of the month in which
a 60-day period from the date of notice
to the beneficiary of the final action
expires.

(ii) Where reduction or discontinu-
ance was proposed under the provisions
of paragraphs (f) and (g) of this section,
the effective date of final action shall
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be the last day of the month in which
such action is approved.

(iii) Where reduction or discontinu-
ance was proposed under the provisions
of paragraph (h) of this section, the ef-
fective date of final action shall be as
specified under the provisions of §§3.500
through 3.503 of this part.

(Authority: 38 U.S.C. 5112)

CROSS REFERENCES: Effective dates. See
§3.400. Reductions and discontinuances. See
§3.500. Protection; service connection. See
§3.957.

[26 FR 1569, Feb. 24, 1961, as amended at 27
FR 11886, Dec. 1, 1962; 39 FR 17222, May 14,
1974; 55 FR 13528, Apr. 11, 1990; 56 FR 65846,
Dec. 19, 1991; 57 FR 56993, Dec. 2, 1992; 62 FR
51278, Sept. 30, 1997; 66 FR 21874, May 2, 2001;
67 FR 49586, July 31, 2002]

§3.106 Renouncement.

(a) Any person entitled to pension,
compensation, or dependency and in-
demnity compensation under any of
the laws administered by the Depart-
ment of Veterans Affairs may renounce
his or her right to that benefit but may
not renounce less than all of the com-
ponent items which together comprise
the total amount of the benefit to
which the person is entitled nor any
fixed monetary amounts less than the
full amount of entitlement. The
renouncement will be in writing over
the person’s signature. Upon receipt of
such renouncement in the Department
of Veterans Affairs, payment of such
benefits and the right thereto will be
terminated, and such person will be de-
nied any and all rights thereto from
such filing.

(Authority: 38 U.S.C. 5306(a))

(b) The renouncement will not pre-
clude the person from filing a new ap-
plication for pension, compensation, or
dependency and indemnity compensa-
tion at any future date. Such new ap-
plication will be treated as an original
application, and no payments will be
made thereon for any period before the
date such new application is received
in the Department of Veterans Affairs.

(Authority: 38 U.S.C. 5306(b))

(c) Notwithstanding the provisions of
paragraph (b) of this section, if a new
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application for pension or parents’ de-
pendency and indemnity compensation
is filed within one year after the date
that the Department of Veterans Af-
fairs receives a renouncement of that
benefit, such application shall not be
treated as an original application and
benefits will be payable as if the
renouncement had not occurred.

(Authority: 38 U.S.C. 5306(c))

(d) The renouncement of dependency
and indemnity compensation by one
beneficiary will not serve to increase
the rate payable to any other bene-
ficiary in the same class.

(e) The renouncement of dependency
and indemnity compensation by a sur-
viving spouse will not serve to vest
title to this benefit in children under
the age of 18 years or to increase the
rate payable to a child or children over
the age of 18 years.

[26 FR 1569, Feb. 24, 1961, as amended at 37
FR 5384, Mar. 15, 1972; 39 FR 17222, May 14,
1974; 60 FR 18355, Apr. 11, 1995; 62 FR 5529,
Feb. 6, 1997]

§3.107 Awards where not all depend-
ents apply.

Except as provided in §3.251(a)(4), in
any case where claim has not been filed
by or on behalf of all dependents who
may be entitled, the awards (original
or amended) for those dependents who
have filed claim will be made for all pe-
riods at the rates and in the same man-
ner as though there were no other de-
pendents. However, if the file reflects
the existence of other dependents who
have not filed claim and there is poten-
tial entitlement to benefits for a period
prior to the date of filing claim, the
award to a person who has filed claim
will be made at the rate which would
be payable if all dependents were re-
ceiving benefits. If at the expiration of
the period allowed, claims have not
been filed for such dependents, the full
rate will be authorized for the first
payee.

[29 FR 9564, July 15, 1964]
§3.108 State Department as agent of
Department of Veterans Affairs.

Diplomatic and consular officers of
the Department of State are authorized
to act as agents of the Department of

§3.109

Veterans Affairs and therefore a formal
or informal claim or evidence sub-
mitted in support of a claim filed in a
foreign country will be considered as
filed in the Department of Veterans Af-
fairs as of the date of receipt by the
State Department representative.

CROSS REFERENCE: Evidence from foreign
countries. See §3.202.

[26 FR 1569, Feb. 24, 1961]

§38.109 Time limit.

(a) Notice of time limit for filing evi-
dence. (1) If a claimant’s application is
incomplete, the claimant will be noti-
fied of the evidence necessary to com-
plete the application. If the evidence is
not received within 1 year from the
date of such notification, pension, com-
pensation, or dependency and indem-
nity compensation may not be paid by
reason of that application (38 U.S.C.
5103(a)). Information concerning the
whereabouts of a person who has filed
claim is not considered evidence.

(2) The provisions of this paragraph
are applicable to original applications,
formal or informal, and to applications
for increased benefits by reason of in-
creased disability, age, or the existence
of a dependent and to applications for
reopening or resumption of payments.
If substantiating evidence is required
with respect to the veracity of a wit-
ness or the authenticity of documen-
tary evidence timely filed, there will
be allowed for the submission of such
evidence 1 year from the date of the re-
quest therefor. However, any evidence
to enlarge the proofs and evidence
originally submitted is not so included.

(b) Extension of time limit. Time limits
within which claimants or bene-
ficiaries are required to act to perfect a
claim or challenge an adverse VA deci-
sion may be extended for good cause
shown. Where an extension is requested
after expiration of a time limit, the ac-
tion required of the claimant or bene-
ficiary must be taken concurrent with
or prior to the filing of a request for
extension of the time limit, and good
cause must be shown as to why the re-
quired action could not have been
taken during the original time period
and could not have been taken sooner
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