§3.13

official service records, which in med-
ical judgment would have justified a
discharge for disability.

(3) To a person with a compensable
service-connected disability.

(4) To the provision of a benefit for or
in connection with a service-connected
disability, condition, or death.

(6) To benefits under chapter 19 of
title 38, United States Code.

(e) Dependent or survivor benefits—(1)
General. If a person is, by reason of this
section, barred from receiving any ben-
efits under title 38, United States Code
(or under any other law administered
by the Department of Veterans Affairs
based on a period of active duty, the
person’s dependents or survivors are
also barred from receiving benefits
based on the same period of active
duty.

(2) Exceptions. Paragraph (e)(1) of this
section does not apply to benefits
under chapters 19 and 37 of title 38,
United States Code. (38 U.S.C. 5303A)

[47 FR 24549, June 7, 1982]

§3.13 Discharge to change status.

(a) A discharge to accept appoint-
ment as a commissioned or warrant of-
ficer, or to change from a Reserve or
Regular commission to accept a com-
mission in the other component, or to
reenlist is a conditional discharge if it
was issued during one of the following
periods:

(1) World War I; prior to November
11, 1918. As to reenlistments, this sub-
paragraph applies only to Army and
National Guard. No involuntary exten-
sion or other restrictions existed on
Navy enlistments.

(2) World War II, the Korean conflict
or the Vietnam era; prior to the date
the person was eligible for discharge
under the point or length of service
system, or under any other criteria in
effect.

(3) Peacetime service; prior to the
date the person was eligible for an un-
conditional discharge.

(b) Except as provided in paragraph
(c) of this section, the entire period of
service under the circumstances stated
in paragraph (a) of this section con-
stitutes one period of service and enti-
tlement will be determined by the
character of the final termination of
such period of active service except
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that, for death pension purposes,
§3.3(b)(3) and (4) is controlling as to
basic entitlement when the conditions
prescribed therein are met.

(c) Despite the fact that no uncondi-
tional discharge may have been issued,
a person shall be considered to have
been unconditionally discharged or re-
leased from active military, naval or
air service when the following condi-
tions are met:

(1) The person served in the active
military, naval or air service for the
period of time the person was obligated
to serve at the time of entry into serv-
ice;

(2) The person was not discharged or
released from such service at the time
of completing that period of obligation
due to an intervening enlistment or re-
enlistment; and

(3) The person would have been eligi-
ble for a discharge or release under
conditions other than dishonorable at
that time except for the intervening
enlistment or reenlistment.

[26 FR 1566, Feb. 24, 1961, as amended at 27
FR 4024, Apr. 27, 1962; 32 FR 13224, Sept. 19,
1967; 43 FR 15154, Apr. 11, 1978; 46 FR 23926,
Apr. 29, 1981]

§38.14 Validity of enlistments.

Service is valid unless the enlistment
is voided by the service department.

(a) Enlistment not prohibited by statute.
Where an enlistment is voided by the
service department for reasons other
than those stated in paragraph (b) of
this section, service is valid from the
date of entry upon active duty to the
date of voidance by the service depart-
ment. Benefits may not be paid, how-
ever, unless the discharge is held to
have been under conditions other than
dishonorable. Generally discharge for
concealment of a physical or mental
defect except incompetency or insanity
which would have prevented enlistment
will be held to be under dishonorable
conditions.

(b) Statutory prohibition. Where an en-
listment is voided by the service de-
partment because the person did not
have legal capacity to contract for a
reason other than minority (as in the
case of an insane person) or because
the enlistment was prohibited by stat-
ute (a deserter or person convicted of a
felony), benefits may not be paid based
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