Department of Veterans Affairs

U.S.C. chapter 18 to or for an indi-
vidual who is a child of a Vietnam vet-
eran.

(Authority: 38 U.S.C. 1833(c))

(j) Victims of Crime Act. There shall be
excluded from the corpus of estate or
net worth of a claimant any amounts
received as compensation under the
Victims of Crime Act of 1984 unless the
total amount of assistance received
from all federally funded programs is
sufficient to fully compensate the
claimant for losses suffered as a result
of the crime.

(Authority: 42 U.S.C. 10602(c))

(k) Medicare Prescription Drug Dis-
count Card and Transitional Assistance
Program. There shall be excluded from
the corpus of estate or net worth of a
claimant payments received under the
Medicare transitional assistance pro-
gram and any savings associated with
the Medicare prescription drug dis-
count card.

(Authority: 42 U.S.C. 1395w-141(g)(6))

[44 FR 45936, Aug. 6, 1979, as amended at 57
FR 59300, Dec. 15, 1992; 60 FR 2523, Jan. 10,
1995; 62 FR 51279, Sept. 30, 1997; 67 FR 49587,
July 31, 2002; 68 FR 60852, Oct. 24, 2003; 70 FR
155691, Mar. 28, 2005]

§3.276 Certain transfers or waivers
disregarded.

(a) Waiver of receipt of income. Poten-
tial income, not excludable under
§3.272 and whose receipt has been
waived by an individual, shall be in-
cluded as countable income of that in-
dividual for Department of Veterans
Affairs pension purposes.

(b) Transfer of assets. For pension pur-
poses, a gift of property made by an in-
dividual to a relative residing in the
same household shall not be recognized
as reducing the corpus of the grantor’s
estate. A sale of property to such a rel-
ative shall not be recognized as reduc-
ing the corpus of the seller’s estate if
the purchase price, or other consider-
ation for the sale, is so low as to be
tantamount to a gift. A gift of property
to someone other than a relative resid-
ing in the grantor’s household will not
be recognized as reducing the corpus of
the grantor’s estate unless it is clear
that the grantor has relinquished all

§3.277

rights of ownership, including the right
of control of the property.

(Authority: 38 U.S.C. 501)

§3.277 Eligibility reporting require-
ments.

(a) Evidence of entitlement. As a condi-
tion of granting or continuing pension,
the Department of Veterans Affairs
may require from any person who is an
applicant for or a recipient of pension
such information, proofs, and evidence
as is necessary to determine the annual
income and the value of the corpus of
the estate of such person, and of any
spouse or child for whom the person is
receiving or is to receive increased pen-
sion (such child is hereinafter in this
section referred to as a dependent
child), and, in the case of a child apply-
ing for or in receipt of pension in his or
her own behalf (hereinafter in this sec-
tion referred to as a surviving child), of
any person with whom such child is re-
siding who is legally responsible for
such child’s support.

(b) Obligation to report changes in fac-
tors affecting entitlement. Any individual
who has applied for or receives pension
must promptly notify the Secretary of
any change affecting entitlement in
any of the following:

(1) Income;

(2) Net worth or corpus of estate;

(3) Marital status;

(4) Nursing home patient status;

(6) School enrollment status of a
child 18 years of age or older; or

(6) Any other factor that affects enti-
tlement to benefits under the provi-
sions of this Part.

(c) Eligibility wverification reports. (1)
For purposes of this section the term
eligibility verification report means a
form prescribed by the Secretary that
is used to request income, net worth,
dependency status, and any other in-
formation necessary to determine or
verify entitlement to pension.

(2) The Secretary shall require an eli-
gibility verification report under the
following circumstances:

(i) If the Social Security Administra-
tion has not verified the beneficiary’s
Social Security number and, if the ben-
eficiary is married, his or her spouse’s
Social Security number;

(ii) If there is reason to believe that
the beneficiary or his or her spouse
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may have received income other than
Social Security during the current or
previous calendar year; or

(iii) If the Secretary determines that
an eligibility verification report is nec-
essary to preserve program integrity.

(3) An individual who applies for or
receives pension as defined in §3.3 of
this part shall, as a condition of receipt
or continued receipt of benefits, fur-
nish the Department of Veterans Af-
fairs an eligibility verification report
upon request.

(d) If VA requests that a claimant or
beneficiary submit an eligibility
verification report but he or she fails
to do so within 60 days of the date of
the VA request, the Secretary shall
suspend the award or disallow the
claim.

(Authority: 38 U.S.C. 1506)

(The Office of Management and Budget has
approved the information collection require-
ments in this section under control numbers
2900-0101 and 2900-0624)

[44 FR 45936, Aug. 6, 1979, as amended at 60
FR 51922, Oct. 4, 1995; 66 FR 16827, Mar. 30,
2000; 66 FR 56614, Nov. 9, 2001]

RATINGS AND EVALUATIONS; BASIC
ENTITLEMENT CONSIDERATIONS

§3.300 Claims based on the effects of
tobacco products.

(a) For claims received by VA after
June 9, 1998, a disability or death will
not be considered service-connected on
the basis that it resulted from injury
or disease attributable to the veteran’s
use of tobacco products during service.
For the purpose of this section, the
term ‘‘tobacco products’ means cigars,
cigarettes, smokeless tobacco, pipe to-
bacco, and roll-your-own tobacco.

(b) The provisions of paragraph (a) of
this section do not prohibit service
connection if:

(1) The disability or death resulted
from a disease or injury that is other-
wise shown to have been incurred or
aggravated during service. For pur-
poses of this section, ‘‘otherwise
shown” means that the disability or
death can be service-connected on
some basis other than the veteran’s use
of tobacco products during service, or
that the disability became manifest or
death occurred during service; or

38 CFR Ch. | (7-1-08 Edition)

(2) The disability or death resulted
from a disease or injury that appeared
to the required degree of disability
within any applicable presumptive pe-
riod under §§3.307, 3.309, 3.313, or 3.316;
or

(3) Secondary service connection is
established for ischemic heart disease
or other cardiovascular disease under
§3.310(b).

(c) For claims for secondary service
connection received by VA after June
9, 1998, a disability that is proximately
due to or the result of an injury or dis-
ease previously service-connected on
the basis that it is attributable to the
veteran’s use of tobacco products dur-
ing service will not be service-con-
nected under §3.310(a).

(Authority: 38 U.S.C. 501(a), 1103, 1103 note)
[66 FR 18198, Apr. 6, 2001]

§3.301 Line of duty and misconduct.

(a) Line of duty. Direct service con-
nection may be granted only when a
disability or cause of death was in-
curred or aggravated in line of duty,
and not the result of the veteran’s own
willful misconduct or, for claims filed
after October 31, 1990, the result of his
or her abuse of alcohol or drugs.

(Authority: 38 U.S.C. 105)

(b) Willful misconduct. Disability pen-
sion is not payable for any condition
due to the veteran’s own willful mis-
conduct.

(Authority: 38 U.S.C. 1521)

(c) Specific applications;, willful mis-
conduct. For the purpose of deter-
mining entitlement to service-con-
nected and nonservice-connected bene-
fits the definitions in §§3.1 (m) and (n)
of this part apply except as modified
within paragraphs (c)(1) through (c)(3)
of this section. The provisions of para-
graphs (¢)(2) and (c)(3) of this section
are subject to the provisions of §3.302
of this part where applicable.

(Authority: 38 U.S.C. 501)

(1) Venereal disease. The residuals of
venereal disease are not to be consid-
ered the result of willful misconduct.
Consideration of service connection for
residuals of venereal disease as having
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