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§3.354 Determinations of insanity.

(a) Definition of insanity. An insane
person is one who, while not mentally
defective or constitutionally psycho-
pathic, except when a psychosis has
been engrafted upon such basic condi-
tion, exhibits, due to disease, a more or
less prolonged deviation from his nor-
mal method of behavior; or who inter-
feres with the peace of society; or who
has so departed (become antisocial)
from the accepted standards of the
community to which by birth and edu-
cation he belongs as to lack the adapt-
ability to make further adjustment to
the social customs of the community
in which he resides.

(b) Insanity causing discharge. When a
rating agency is concerned with deter-
mining whether a veteran was insane
at the time he committed an offense
leading to his court-martial, discharge
or resignation (38 U.S.C. 5303(b)), it will
base its decision on all the evidence
procurable relating to the period in-
volved, and apply the definition in
paragraph (a) of this section.

[26 FR 1589, Feb. 24, 1961]

§3.355 Testamentary capacity for in-
surance purposes.

When cases are referred to a rating
agency involving the testamentary ca-
pacity of the insured to execute des-
ignations or changes of beneficiary, or
designations or changes of option, the
following considerations will apply:

(a) Testamentary capacity is that de-
gree of mental capacity necessary to
enable a person to perform a testa-
mentary act. This, in general, requires
that the testator reasonably com-
prehend the nature and significance of
his act, that is, the subject and extent
of his disposition, recognition of the
object of his bounty, and appreciation
of the consequence of his act,
uninfluenced by any material delusion
as to the property or persons involved.

(b) Due consideration should be given
to all facts of record, with emphasis
being placed on those facts bearing
upon the mental condition of the tes-
tator (insured) at the time or nearest
the time he executed the designation
or change. In this connection, consider-
ation should be given to lay as well as
medical evidence.
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(c) Lack of testamentary capacity
should not be confused with insanity or
mental incompetence. An insane per-
son might have a lucid interval during
which he would possess testamentary
capacity. On the other hand, a sane
person might suffer a temporary men-
tal aberration during which he would
not possess testamentary capacity.
There is a general but rebuttable pre-
sumption that every testator possesses
testamentary capacity. Therefore, rea-
sonable doubts should be resolved in
favor of testamentary capacity.

[26 FR 1590, Feb. 24, 1961]

§3.356 Conditions which determine
permanent incapacity for self-sup-
port.

(a) Basic determinations. A child must
be shown to be permanently incapable
of self-support by reason of mental or
physical defect at the date of attaining
the age of 18 years.

(b) Rating criteria. Rating determina-
tions will be made solely on the basis
of whether the child is permanently in-
capable of self-support through his own
efforts by reason of physical or mental
defects. The question of permanent in-
capacity for self-support is one of fact
for determination by the rating agency
on competent evidence of record in the
individual case. Rating criteria appli-
cable to disabled veterans are not con-
trolling. Principal factors for consider-
ation are:

(1) The fact that a claimant is earn-
ing his or her own support is prima
facie evidence that he or she is not in-
capable of self-support. Incapacity for
self-support will not be considered to
exist when the child by his or her own
efforts is provided with sufficient in-
come for his or her reasonable support.

(2) A child shown by proper evidence
to have been permanently incapable of
self-support prior to the date of attain-
ing the age of 18 years, may be so held
at a later date even though there may
have been a short intervening period or
periods when his or her condition was
such that he or she was employed, pro-
vided the cause of incapacity is the
same as that upon which the original
determination was made and there
were no intervening diseases or injuries
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that could be considered as major fac-
tors. Employment which was only cas-
ual, intermittent, tryout, unsuccessful,
or terminated after a short period by
reason of disability, should not be con-
sidered as rebutting permanent incapa-
bility of self-support otherwise estab-
lished.

(3) It should be borne in mind that
employment of a child prior or subse-
quent to the delimiting age may or
may not be a normal situation, depend-
ing on the educational progress of the
child, the economic situation of the
family, indulgent attitude of parents,
and the like. In those cases where the
extent and nature of disability raises
some doubt as to whether they would
render the average person incapable of
self-support, factors other than em-
ployment are for consideration. In such
cases there should be considered
whether the daily activities of the
child in the home and community are
equivalent to the activities of employ-
ment of any nature within the physical
or mental capacity of the child which
would provide sufficient income for
reasonable support. Lack of employ-
ment of the child either prior to the de-
limiting age or thereafter should not
be considered as a major factor in the
determination to be made, unless it is
shown that it was due to physical or
mental defect and not to mere disin-
clination to work or indulgence of rel-
atives or friends.

(4) The capacity of a child for self-
support is not determinable upon em-
ployment afforded solely upon sympa-
thetic or charitable considerations and
which involved no actual or substantial
rendition of services.

CROSS REFERENCE: Basic pension and eligi-
bility determinations. See §3.314.

[26 FR 1590, Feb. 24, 1961, as amended at 38
FR 871, Jan. 5, 1973]

§3.357 Civil service preference rat-
ings.

For the purpose of certifying civil
service disability preference only, a
service-connected disability may be as-
signed an evaluation of ‘‘less than ten
percent.” Any directly or presump-
tively service-connected disease or in-
jury which exhibits some extent of ac-
tual impairment may be held to exist
at the level of less than ten percent.

38 CFR Ch. | (7-1-08 Edition)

For disabilities incurred in combat,
however, no actual impairment is re-
quired.

[58 FR 52018, Oct. 6, 1993]

§3.358 Compensation for disability or
death from hospitalization, medical
or surgical treatment, examinations
or vocational rehabilitation train-
ing (§3.800).

(a) General. This section applies to
claims received by VA before October 1,
1997. If it is determined that there is
additional disability resulting from a
disease or injury or aggravation of an
existing disease or injury suffered as a
result of hospitalization, medical or
surgical treatment, examination, or
vocational rehabilitation training,
compensation will be payable for such
additional disability. For claims re-
ceived by VA on or after October 1,
1997, see §3.361.

(b) Additional disability. In deter-
mining that additional disability ex-
ists, the following considerations will
govern:

(1) The veteran’s physical condition
immediately prior to the disease or in-
jury on which the claim for compensa-
tion is based will be compared with the
subsequent physical condition result-
ing from the disease or injury, each
body part involved being considered
separately.

(i) As applied to examinations, the
physical condition prior to the disease
or injury will be the condition at time
of beginning the physical examination
as a result of which the disease or in-
jury was sustained.

(ii) As applied to medical or surgical
treatment, the physical condition prior
to the disease or injury will be the con-
dition which the specific medical or
surgical treatment was designed to re-
lieve.

(2) Compensation will not be payable
under this section for the continuance
or natural progress of a disease or in-
jury for which the hospitalization,
medical or surgical treatment, or ex-
amination was furnished, unless VA’s
failure to exercise reasonable skill and
care in the diagnosis or treatment of
the disease or injury caused additional
disability or death that probably would
have been prevented by proper diag-
nosis or treatment. Compensation will
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