§3.362

of the training, services, or CWT pro-
gram that VA provided or authorized.

(e) Department employees and facilities.
(1) A Department employee is an indi-
vidual—

(i) Who is appointed by the Depart-
ment in the civil service under title 38,
United States Code, or title 5, United
States Code, as an employee as defined
in 5 U.S.C. 2105;

(ii) Who is engaged in furnishing hos-
pital care, medical or surgical treat-
ment, or examinations under authority
of law; and

(iii) Whose day-to-day activities are
subject to supervision by the Secretary
of Veterans Affairs.

(2) A Department facility is a facility
over which the Secretary of Veterans
Affairs has direct jurisdiction.

(f) Activities that are not hospital care,
medical or surgical treatment, or examina-
tion furnished by a Department employee
or in a Department facility. The fol-
lowing are not hospital care, medical
or surgical treatment, or examination
furnished by a Department employee or
in a Department facility within the
meaning of 38 U.S.C. 1151(a):

(1) Hospital care or medical services
furnished under a contract made under
38 U.S.C. 1703.

(2) Nursing home care furnished
under 38 U.S.C. 1720.

(3) Hospital care or medical services,
including examination, provided under
38 U.S.C. 8153 in a facility over which
the Secretary does not have direct ju-
risdiction.

(g) Benefits payable under 38 U.S.C.
1151 for a veteran’s death. (1) Death be-
fore January 1, 1957. The benefit payable
under 38 U.S.C. 1151(a) to an eligible
survivor for a veteran’s death occur-
ring before January 1, 1957, is death
compensation. See §§3.5(b)(2) and 3.702
for the right to elect dependency and
indemnity compensation.

(2) Death after December 31, 1956. The
benefit payable under 38 U.S.C. 1151(a)
to an eligible survivor for a veteran’s
death occurring after December 31,
1956, is dependency and indemnity com-
pensation.

(Authority: 38 U.S.C. 1151)
[69 FR 46433, Aug. 3, 2004]
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§3.362 Offsets under 38 U.S.C. 1151(b)
of benefits awarded under 38 U.S.C
1151(a).

(a) Claims subject to this section. This
section applies to claims received by
VA on or after October 1, 1997. This in-
cludes original claims and claims to re-
open or otherwise readjudicate a pre-
vious claim for benefits under 38 U.S.C.
1151 or its predecessors.

(b) Offset of veterans’ awards of com-
pensation. If a veteran’s disability is
the basis of a judgment under 28 U.S.C.
1346(b) awarded, or a settlement or
compromise under 28 U.S.C. 2672 or 2677
entered, on or after December 1, 1962,
the amount to be offset under 38 U.S.C.
1151(b) from any compensation awarded
under 38 U.S.C. 1151(a) is the entire
amount of the veteran’s share of the
judgment, settlement, or compromise,
including the veteran’s proportional
share of attorney fees.

(c) Offset of survivors’ awards of de-
pendency and indemnity compensation. If
a veteran’s death is the basis of a judg-
ment under 28 U.S.C. 1346(b) awarded,
or a settlement or compromise under 28
U.S.C. 2672 or 2677 entered, on or after
December 1, 1962, the amount to be off-
set under 38 U.S.C. 1151(b) from any de-
pendency and indemnity compensation
awarded under 38 U.S.C. 1151(a) to a
survivor is only the amount of the
judgment, settlement, or compromise
representing damages for the veteran’s
death the survivor receives in an indi-
vidual capacity or as distribution from
the decedent veteran’s estate of sums
included in the judgment, settlement,
or compromise to compensate for harm
suffered by the survivor, plus the sur-
vivor’s proportional share of attorney
fees.

(d) Offset of structured settlements.
This paragraph applies if a veteran’s
disability or death is the basis of a
structured settlement or structured
compromise under 28 U.S.C. 2672 or 2677
entered on or after December 1, 1962.

(1) The amount to be offset. The
amount to be offset under 38 U.S.C.
1151(b) from benefits awarded under 38
U.S.C. 1151(a) is the veteran’s or sur-
vivor’s proportional share of the cost
to the United States of the settlement
or compromise, including the veteran’s
or survivor’s proportional share of at-
torney fees.
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(2) When the offset begins. The offset
of benefits awarded under 38 U.S.C.
1151(a) begins the first month after the
structured settlement or structured
compromise has become final that such
benefits would otherwise be paid.

(e) Offset of award of benefits under 38
U.S.C. chapter 39. (1) If a judgment, set-
tlement, or compromise covered in
paragraphs (b) through (d) of this sec-
tion becomes final on or after Decem-
ber 10, 2004, and includes an amount
that is specifically designated for a
purpose for which benefits are provided
under 38 U.S.C. chapter 39 (38 CFR
3.808), and if VA awards chapter 39 ben-
efits after the date on which the judg-
ment, settlement, or compromise be-
comes final, the amount of the award
will be reduced by the amount received
under the judgment, settlement, or
compromise for the same purpose.

(2) If the amount described in para-
graph (e)(1) of this section is greater
than the amount of an award under 38
U.S.C. chapter 39, the excess amount
received under the judgment, settle-
ment, or compromise will be offset
against Dbenefits otherwise payable
under 38 U.S.C. chapter 11.

(Authority: 38 U.S.C. 1151)

[69 FR 46434, Aug. 3, 2004, as amended at 71
FR 44918, Aug. 8, 2006]

§3.363 Bar to benefits under 38 U.S.C.
1151.

(a) Claims subject to this section. This
section applies to claims received by
VA on or after October 1, 1997. This in-
cludes original claims and claims to re-
open or otherwise readjudicate a pre-
vious claim for benefits under 38 U.S.C.
1151 or its predecessors.

(b) Administrative award, compromises,
or settlements, or judgments that bar ben-
efits under 38 U.S.C. 1151. If a veteran’s
disability or death was the basis of an
administrative award under 28 U.S.C.
1346(b) made, or a settlement or com-
promise under 28 U.S.C. 2672 or 2677 fi-
nalized, before December 1, 1962, VA
may not award benefits under 38 U.S.C.
1151 for any period after such award,
settlement, or compromise was made
or became final. If a veteran’s dis-
ability or death was the basis of a judg-
ment that became final before Decem-
ber 1, 1962, VA may award benefits
under 38 U.S.C. 1151 for the disability

§3.370

or death unless the terms of the judg-
ment provide otherwise.

(Authority: 38 U.S.C. 1151)
[69 FR 46434, Aug. 3, 2004]

RATING CONSIDERATIONS RELATIVE TO
SPECIFIC DISEASES

§3.370 Pulmonary tuberculosis shown
by X-ray in active service.

(a) Active disease. X-ray evidence
alone may be adequate for grant of di-
rect service connection for pulmonary
tuberculosis. When under consider-
ation, all available service department
films and subsequent films will be se-
cured and read by specialists at des-
ignated stations who should have a
current examination report and X-ray.
Resulting interpretations of service
films will be accorded the same consid-
eration for service-connection purposes
as if clinically established, however, a
compensable rating will not be as-
signed prior to establishment of an ac-
tive condition by approved methods.

(b) Inactive disease. Where the veteran
was examined at time of entrance into
active service but X-ray was not made,
or if made, is not available and there
was no notation or other evidence of
active or inactive reinfection type pul-
monary tuberculosis existing prior to
such entrance, it will be assumed that
the condition occurred during service
and direct service connection will be in
order for inactive pulmonary tuber-
culosis shown by X-ray evidence during
service in the manner prescribed in
paragraph (a) of this section, unless le-
sions are first shown so soon after
entry on active service as to compel
the conclusion, on the basis of sound
medical principles, that they existed
prior to entry on active service.

(c) Primary lesions. Healed primary
type tuberculosis shown at the time of
entrance into active service will not be
taken as evidence to rebut direct or
presumptive service connection for ac-
tive reinfection type pulmonary tuber-
culosis.

[26 FR 1591, Feb. 24, 1961, as amended at 43
FR 45347, Oct. 2, 1978]
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