Department of Veterans Affairs

subject of Germany or Japan, no pay-
ments will be made for any period prior
to the date of filing a new claim.

(Authority: 38 U.S.C. 5309(b))

[26 FR 1599, Feb. 24, 1961, as amended at 31
FR 13172, Oct. 12, 1966; 47 FR 24551, June 7,
1982]

§3.654 Active service pay.

(a) General. Pension, compensation,
or retirement pay will be discontinued
under the circumstances stated in
§3.700(a)(1) for any period for which the
veteran received active service pay.
For the purposes of this section, active
service pay means pay received for ac-
tive duty, active duty for training or
inactive duty training.

(b) Active duty. (1) Where the veteran
returns to active duty status, the
award will be discontinued effective
the day preceding reentrance into ac-
tive duty status. If the exact date is
not known, payments will be discon-
tinued effective date of last payment
and as of the correct date when the
date of reentrance has been ascertained
from the service department.

(2) Payments, if otherwise in order,
will be resumed effective the day fol-
lowing release from active duty if
claim for recommencement of pay-
ments is received within 1 year from
the date of such release: otherwise pay-
ments will be resumed effective 1 year
prior to the date of receipt of a new
claim. Prior determinations of service
connection will not be disturbed except
as provided in §3.1056. Compensation
will be authorized based on the degree
of disability found to exist at the time
the award is resumed. Disability will
be evaluated on the basis of all facts,
including records from the service de-
partment relating to the most recent
period of active service. If a disability
is incurred or aggravated in the second
period of service, compensation for
that disability cannot be paid unless a
claim therefor is filed.

(c) Training duty. Prospective adjust-
ment of awards may be made where the
veteran waives his or her Department
of Veterans Affairs benefit covering an-
ticipated receipt of active service pay
because of expected periods of active
duty for training or inactive duty
training. Where readjustment is in
order because service pay was not re-
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ceived for expected training duty, ret-
roactive payments may be authorized
if a claim for readjustment is received
within 1 year after the end of the fiscal
year for which payments were waived.

[27 FR 11890, Dec. 1, 1962]

§3.655 Failure to report for Depart-
ment of Veterans Affairs examina-
tion.

(a) General. When entitlement or con-
tinued entitlement to a benefit cannot
be established or confirmed without a
current VA examination or reexamina-
tion and a claimant, without good
cause, fails to report for such examina-
tion, or reexamination, action shall be
taken in accordance with paragraph (b)
or (c) of this section as appropriate.
Examples of good cause include, but
are not limited to, the illness or hos-
pitalization of the claimant, death of
an immediate family member, etc. For
purposes of this section, the terms ezx-
amination and reexamination include pe-
riods of hospital observation when re-
quired by VA.

(b) Original or reopened claim, or claim
for increase. When a claimant fails to
report for an examination scheduled in
conjunction with an original com-
pensation claim, the claim shall be
rated based on the evidence of record.
When the examination was scheduled
in conjunction with any other original
claim, a reopened claim for a benefit
which was previously disallowed, or a
claim for increase, the claim shall be
denied.

(¢) Running award. (1) When a claim-
ant fails to report for a reexamination
and the issue is continuing entitle-
ment, VA shall issue a pretermination
notice advising the payee that pay-
ment for the disability or disabilities
for which the reexamination was sched-
uled will be discontinued or, if a min-
imum evaluation is established in part
4 of this title or there is an evaluation
protected under §3.951(b) of this part,
reduced to the lower evaluation. Such
notice shall also include the prospec-
tive date of discontinuance or reduc-
tion, the reason therefor and a state-
ment of the claimant’s procedural and
appellate rights. The claimant shall be
allowed 60 days to indicate his or her
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willingness to report for a reexamina-
tion or to present evidence that pay-
ment for the disability or disabilities
for which the reexamination was sched-
uled should not be discontinued or re-
duced.

(2) If there is no response within 60
days, or if the evidence submitted does
not establish continued entitlement,
payment for such disability or disabil-
ities shall be discontinued or reduced
as of the date indicated in the
pretermination notice or the date of
last payment, whichever is later.

(3) If notice is received that the
claimant is willing to report for a reex-
amination before payment has been
discontinued or reduced, action to ad-
just payment shall be deferred. The re-
examination shall be rescheduled and
the claimant notified that failure to
report for the rescheduled examination
shall be cause for immediate dis-
continuance or reduction of payment.
When a claimant fails to report for
such rescheduled examination, pay-
ment shall be reduced or discontinued
as of the date of last payment and shall
not be further adjusted until a VA ex-
amination has been conducted and the
report reviewed.

(4) If within 30 days of a
pretermination notice issued under
paragraph (c)(1) of this section the
claimant requests a hearing, action to
adjust payment shall be deferred as set
forth in §3.105(h)(1) of this part. If a
hearing is requested more than 30 days
after such pretermination notice but
before the proposed date of discontinu-
ance or reduction, a hearing shall be
scheduled, but payment shall neverthe-
less be discontinued or reduced as of
the date proposed in the
pretermination notice or date of last
payment, whichever is later, unless in-
formation is presented which warrants
a different determination. When the
claimant has also expressed willingness
to report for an examination, however,
the provisions of paragraph (c)(3) of
this section shall apply.

(Authority: 38 U.S.C. 501)

CROSS REFERENCES: Procedural due process
and appellate rights: See §3.103. Examina-
tions: See §3.326. Reexaminations: See §3.327.
Resumption of rating when veteran subse-

38 CFR Ch. | (7-1-08 Edition)

quently reports for VA examination: See
§3.330.

[565 FR 49521, Nov. 29, 1990; 58 FR 46865, Sept.
3, 1993]

§3.656 Disappearance of veteran.

(a) When any veteran has disappeared
for 90 days or more and his or her
whereabouts remain unknown to the
members of his or her family and the
Department of Veterans Affairs, dis-
ability compensation which he or she
was receiving or entitled to receive
may be paid to or for his or her spouse,
children and parents, effective the day
following the date of last payment to
the veteran if a claim is received with-
in 1 year after that date; otherwise
from the date of receipt of a claim. The
total amount payable will be the lesser
of these amounts:

(1) Dependency and indemnity com-
pensation.

(2) Amount of compensation payable
to the veteran at the time of disappear-
ance, subject to authorized insurance
deductions.

(b) Where a veteran’s whereabouts
become known to the Department of
Veterans Affairs after an award to de-
pendents has been made as provided in
this section, the award to the depend-
ents will be discontinued effective date
of last payment, and appropriate ac-
tion will be taken to adjust the vet-
eran’s award in accordance with the
facts found.

(Authority: 38 U.S.C. 1158)

(c) Awards to dependents will not be
continued under this section in any
case where the facts are such as to
bring into effect the presumption of
death under §3.212.

(d) When any veteran has disappeared
for 90 days or more and the veteran’s
whereabouts remain unknown to mem-
bers of the veteran’s family and the De-
partment of Veterans Affairs, any im-
proved pension, section 306 or service
pension which the veteran was receiv-
ing or entitled to receive may be paid
to or for the spouse or children. The
status of the veteran at the time of dis-
appearance, with respect to permanent
and total disability, income and net
worth will be presumed to continue un-
changed. Payment for the spouse or
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