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for periods prior to date of reduction
under this section shall be paid to the
incarcerated person.

(1) DIC parents. If two parents are
both entitled to DIC and were living to-
gether prior to the time of the DIC
payable to one parent was reduced due
to incarceration, they shall be consid-
ered as two parents not living together
for the purpose of determining entitle-
ment to DIC.

(m) Conviction overturned on appeal. If
a conviction is overturned on appeal,
any compensation or DIC withheld
under this section as a result of incar-
ceration for such conviction (less the
amount of any apportionment) shall be
restored to the beneficiary.

(n) Fugitive felons. (1) Compensation
is not payable on behalf of a veteran
for any period during which he or she is
a fugitive felon. Compensation or DIC
is not payable on behalf of a dependent
of a veteran for any period during
which the veteran or the dependent is a
fugitive felon.

(2) For purposes of this section, the
term fugitive felon means a person who
is a fugitive by reason of:

(i) Fleeing to avoid prosecution, or
custody or confinement after convic-
tion, for an offense, or an attempt to
commit an offense, which is a felony
under the laws of the place from which
the person flees; or

(ii) Violating a condition of proba-
tion or parole imposed for commission
of a felony under Federal or State law.

(3) For purposes of paragraph (n) of
this section, the term felony includes a
high misdemeanor under the laws of a
State which characterizes as high mis-
demeanors offenses that would be fel-
ony offenses under Federal law.

(4) For purposes of paragraph (n) of
this section, the term dependent means
a spouse, surviving spouse, child, or de-
pendent parent of a veteran.

(Authority: 38 U.S.C. 501(a), 5313, 5313B; Sec.
506, Pub. L. 107-103, 115 Stat. 996-997)

[46 FR 47542, Sept. 29, 1981, as amended at 68
FR 34542, June 10, 2003]

§3.666 Incarcerated beneficiaries and
fugitive felons—pension.

If any individual to or for whom pen-
sion is being paid under a public or pri-
vate law administered by the Depart-
ment of Veterans Affairs is imprisoned
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in a Federal, State or local penal insti-
tution as the result of conviction of a
felony or misdemeanor, such pension
payments will be discontinued effective
on the 61st day of imprisonment fol-
lowing conviction. The payee will be
informed of his or her rights and the
rights of dependents to payments while
he or she is imprisoned as well as the
conditions under which payments to
him or to her may be resumed on his or
her release from imprisonment. How-
ever, no apportionment will be made if
the veteran or the dependent is a fugi-
tive felon as defined in paragraph (e) of
this section. Payments of pension au-
thorized under this section will con-
tinue until notice is received by the
Department of Veterans Affairs that
the imprisonment has terminated.

(a) Disability pension. Payment may
be made to the spouse, child or chil-
dren of a veteran disqualified under
this section:

(1) If the veteran continues to be eli-
gible except for the provisions of this
section, and

(2) If the annual income of the spouse
or child is such that death pension
would be payable.

(3) At the rate payable under the
death pension law or the rate which
the veteran was receiving at the time
of imprisonment, whichever is less.

(4) From the day following the date
of discontinuance of payments to the
veteran, subject to payments made to
the veteran over the same period, if an
informal claim is received within 1
year after notice to the veteran as re-
quired by this section and any nec-
essary evidence is received within 1
year from the date of request; other-
wise payments may not be made for
any period prior to the date of receipt
of a new informal claim.

(b) Death pension. Payment may be
made to a child or children where a
surviving spouse or child is disqualified
under this section:

(1) If surviving spouse is disqualified
to child or children at the rate of death
pension payable if there were no such
surviving spouse; or

(2) If a child is disqualified, to a sur-
viving spouse or other child or children
at the rate of death pension payable if
there were no such child, and
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(3) From the day following the date
of discontinuance of payments to the
disqualified person, subject to pay-
ments made to that person over the
same period if evidence of income is re-
ceived within 1 year after date of re-
quest; otherwise payments may not be
made for any period prior to the date of
receipt of an informal claim.

(4) The income limitation applicable
to eligible persons will be that which
would apply if the imprisoned person
did not exist.

(c) Resumption of pension upon release
from incarceration. Pension will be re-
sumed as of the day of release if notice
(which constitutes an informal claim)
is received within 1 year following re-
lease; otherwise resumption will be ef-
fective the date of receipt of such no-
tice. Where an award or increased
award was made to any other payee
based upon the disqualification of the
veteran, surviving spouse, or child
while in prison, such award will be re-
duced or discontinued as of date of last
payment and pension will be resumed
to the released prisoner at a rate which
will be the difference, if any, between
the total pension payable and the
amount which was paid to the other
person or persons through the date of
last payment and thereafter the full
rate.

(d) Veteran entitled to compensation. If
an imprisoned veteran is entitled to a
lesser rate of disability compensation,
it shall be awarded as of the 61st day of
imprisonment in lieu of the pension the
veteran was receiving if the veteran
has neither spouse nor child. If the vet-
eran has a spouse or a child, compensa-
tion will be awarded only after the vet-
eran has been furnished an explanation
of the effect of electing compensation
on the amount available for apportion-
ment. If the veteran then requests
compensation, it shall be awarded from
the date veteran requests the Depart-
ment of Veterans Affairs to take such
action.

(e) Fugitive felons. (1) Pension is not
payable on behalf of a veteran for any
period during which he or she is a fugi-
tive felon. Pension or death pension is
not payable on behalf of a dependent of
a veteran for any period during which
the veteran or the dependent is a fugi-
tive felon.
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(2) For purposes of this section, the
term fugitive felon means a person who
is a fugitive by reason of:

(i) Fleeing to avoid prosecution, or
custody or confinement after convic-
tion for an offense, or an attempt to
commit an offense, which is a felony
under the laws of the place from which
the person flees; or

(ii) Violating a condition of proba-
tion or parole imposed for commission
of a felony under Federal or State law.

(3) For purposes of paragraph (e) of
this section, the term felony includes a
high misdemeanor under the laws of a
State which characterizes as high mis-
demeanors offenses that would be fel-
ony offenses under Federal law.

(4) For purposes of paragraph (e) of
this section, the term dependent means
a spouse, surviving spouse, child, or de-
pendent parent of a veteran.

(Authority: 38 U.S.C. 501(a), 5313, 5313B)

[26 FR 1601, Feb. 24, 1961, as amended at 40
FR 6971, Feb. 18, 1975; 40 FR 22254, May 22,
1975; 44 FR 45943, Aug. 6, 1979; 46 FR 47543,

Sept. 29, 1981; 62 FR 5529, Feb. 6, 1997; 68 FR
34543, June 10, 2003]

§38.667 School attendance.

(a) General. (1) Pension or compensa-
tion may be paid from a child’s 18th
birthday based upon school attendance
if the child was at that time pursing a
course of instruction at an approved
educational institution and a claim for
such benefits is filed within 1 year from
the child’s 18th birthday.

(2) Pension or compensation based
upon a course of instruction at an ap-
proved educational institution which
was begun after a child’s 18th birthday
may be paid from the commencement
of the course if a claim is filed within
1 year from that date.

(3) An initial award of DIC (depend-
ency and indemnity compensation) to a
child in the child’s own right is payable
from the first day of the month in
which the child attains age 18 if the
child was pursuing a course of instruc-
tion at an approved educational insti-
tution on the child’s 18th birthday, and
if a claim for benefits is filed within 1
year from the child’s 18th birthday. In
the case of a child who attains age 18
after September 30, 1981, if the child
was, immediately before attaining age
18, counted under 38 U.S.C. 1311(b) for
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