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for an interest rate reduction refi-
nancing loan. The interest rate reduc-
tion refinancing loan will be guaran-
teed with the lesser of the entitlement
used by the veteran to obtain the loan
being refinanced or the amount of the
guaranty as calculated under
§36.4802(a). The veteran’s loan guar-
anty entitlement originally used for a
purpose as enumerated in 38 U.S.C.
3710(a)(1) through (7) and (a)(9)(A)@{)
and (ii) and subsequently transferred to
an interest rate reduction refinancing
loan (38 U.S.C. 3710(a)(8) or (a)(9)(B)({1))
shall be eligible for restoration when
the interest rate reduction refinancing
loan or subsequent interest rate reduc-
tion refinancing loans on the same
property meets the requirements of
§36.4802(h).

(Authority: 38 U.S.C. 3703(a))

(c) Title to the estate which is refi-
nanced for the purpose of an interest
rate reduction must be in conformity
with §36.4854.

(Authority: 38 U.S.C. 3710(a)(8),
and (e))

(The Office of Management and Budget has
approved the information collection require-
ments in this section under control number
2900-0601.)

(@) B)(D)

§36.4808 dJoint loans.

(a) Except as provided in paragraph
(b) of this section, the prior approval of
the Secretary is required in respect to
any loan to be made to two or more
borrowers who become jointly and sev-
erally liable, or jointly liable therefor,
and who will acquire an undivided in-
terest in the property to be purchased
or who will otherwise share in the pro-
ceeds of the loan, or in respect to any
loan to be made to an eligible veteran
whose interest in the property owned,
or to be acquired with the loan pro-
ceeds, is an undivided interest only,
unless such interest is at least a 50 per-
cent interest in a partnership. The
amount of the guaranty or insurance
credit shall be computed in such cases
only on that portion of the loan allo-
cable to the eligible veteran which,
taking into consideration all relevant
factors, represents the proper contribu-
tion of the veteran to the transaction.
Such loans shall be secured to the ex-
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tent required by 38 U.S.C. chapter 37
and the regulations concerning guar-
anty or insurance of loans to veterans.

(b) Notwithstanding the provisions of
paragraph (a) of this section, the join-
der of the spouse of a veteran-borrower
in the ownership of residential prop-
erty shall not require prior approval or
preclude the issuance of a guaranty or
insurance credit based upon the entire
amount of the loan. If both spouses be
eligible veterans, either or both may,
within permissible maxima, utilize
available guaranty or insurance enti-
tlement.

(c) For the purpose of determining
the rights and the liabilities of the Sec-
retary with respect to a loan subject to
paragraph (a) of this section, credits le-
gally applicable to the entire loan shall
be applied as follows:

(1) Prepayments made expressly for
credit to that portion of the indebted-
ness allocable to the veteran (including
the gratuity paid pursuant to former
provisions of law), shall be applied to
such portion of the indebtedness. All
other payments shall be applied rat-
ably to those portions of the loan allo-
cable respectively to the veteran and
to the other debtors.

(2) Proceeds of the sale or other liq-
uidation of the security shall be ap-
plied ratably to the respective portions
of the loan, such portion of the pro-
ceeds as represents the interest of the
veteran being applied to that portion of
the loan allocable to such veteran.

(Authority: 38 U.S.C. 3703)

§36.4809 Transfer of title by borrower
or maturity by demand or accelera-
tion.

(a) Except as provided by paragraphs
(b) or (c) of this section the conveyance
of or other transfer of title to property
by operation of law or otherwise, after
the creation of a lien thereon to secure
a loan which is guaranteed or insured
in whole or in part by the Secretary,
shall not constitute an event of de-
fault, or acceleration of maturity, elec-
tive or otherwise, and shall not of itself
terminate or otherwise affect the guar-
anty or insurance.

(b)(1) The Secretary may issue guar-
anty on loans in which a State, Terri-
torial, or local governmental agency
provides assistance to a veteran for the
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acquisition of a dwelling. Such loans
will not be considered ineligible for
guaranty if the State, Territorial, or
local authority, by virtue of its laws or
regulations or by virtue of Federal law,
requires the acceleration of maturity
of the loan upon the sale or conveyance
of the security property to a person in-
eligible for assistance from such au-
thority.

(2) At the time of application for a
loan assisted by a State, Territorial, or
local governmental agency, the vet-
eran-applicant must be fully informed
and consent in writing to the housing
authority restrictions. A copy of the
veteran’s consent statement must be
forwarded with the loan application or
the report of a loan processed on the
automatic basis.

(Authority: 38 U.S.C. 3703(c))

(¢c) Any housing loan which is fi-
nanced under 38 U.S.C. chapter 37, and
to which section 3714 of that chapter
applies, shall include a provision in the
security instrument that the holder
may declare the loan immediately due
and payable upon transfer of the prop-
erty securing such loan to any trans-
feree unless the acceptability of the as-
sumption of the loan is established pur-
suant to section 3714.

(1) A holder may not exercise its op-
tion to accelerate a loan upon:

(i) The creation of a lien or other en-
cumbrance subordinate to the lender’s
security instrument which does not re-
late to the transfer of rights of occu-
pancy in the property;

(ii) The creation of a purchase money
security interest for household appli-
ances;

(iii) A transfer by devise, descent, or
operation of law on the death of a joint
tenant or tenant by the entirety;

(iv) The granting of a leasehold inter-
est of three years or less not con-
taining an option to purchase;

(v) A transfer to a relative resulting
from the death of a borrower;

(vi) A transfer where the spouse or
children of the borrower become joint
owners of the property with the bor-
rower;

(vii) A transfer resulting from a de-
cree of a dissolution of marriage, legal
separation agreement, or from an inci-
dental property settlement agreement

§36.4809

by which the spouse of the borrower be-
comes the sole owner of the property.
In such a case the borrower shall have
the option of applying directly to the
Department of Veterans Affairs re-
gional office of jurisdiction for a re-
lease of liability in accordance with
§36.4826; or

(viii) A transfer into an inter vivos
trust in which the borrower is and re-
mains a beneficiary and which does not
relate to a transfer of rights of occu-
pancy in the property.

(2) With respect to each such loan at
least one of the instruments used in
the transaction shall contain the fol-
lowing statement: ‘“This loan is not as-
sumable without the approval of the
Department of Veterans Affairs or its
authorized agent.”” This statement
must be:

(i) Printed in a font size which is the
larger of:

(A) Two times the largest font size
contained in the body of the instru-
ment; or

(B) 18 points; and

(ii) Contained in at least one of the
following:

(A) The note;

(B) The mortgage or deed of trust; or

(C) A rider to either the note, the
mortgage, or the deed of trust.

(Authority: 38 U.S.C. 3714(d))

(d) The term of payment of any guar-
anteed or insured obligation shall bear
a proper relation to the borrower’s
present and anticipated income and ex-
penses, (except loans pursuant to 38
U.S.C. 3710(a)(8) or (a)(9)(B)(@1)). In addi-
tion the terms of payment of any guar-
anteed or insured obligation shall pro-
vide for discharge of the obligation at a
definite date or dates or intervals, in
amount specified on or computable
from the face of the instrument. A loan
which is payable on demand, or at
sight, or on presentation, or at a time
not specified or computable from the
language in the note, mortgage, or
other loan instrument, or which con-
templates periodic renewals at the op-
tion of the holder to satisfy the repay-
ment requirements of this section, is
not eligible for guaranty or insurance,
except as provided in paragraph (f) of
this section.
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§36.4810

(e) No guaranteed or insured obliga-
tion shall contain a provision to the ef-
fect that the holder shall have the
right to declare the indebtedness due,
or to pursue one or more legal or equi-
table remedies, if holder ‘‘shall feel in-
secure,’”’ or upon the occurrence of one
or more such conditions optional to the
holder, without regard to an act or
omission by the debtor, which condi-
tion by the terms of the note, mort-
gage, or other loan instrument would
at the option of the holder afford a
basis for declaring a default.

(f) Notwithstanding the inclusion in
the guaranteed or insured obligation of
a provision contrary to the provisions
of this section, the right of the holder
to payment of the guaranty or insur-
ance shall not be thereby impaired:
Provided,

(1) Default was declared or maturity
was accelerated under some other pro-
vision of the note, mortgage, or other
loan instrument, or

(2) Activation or enforcement of such
provision is warranted under
§36.4850(1)(2), or if there exist condi-
tions justifying the appointment of a
receiver for the property (without ref-
erence to any contractual provisions
for such appointment), or

(3) The prior approval of the
retary was obtained.

Sec-

(Authority: 38 U.S.C. 3703(c))

(g) The holder of any guaranteed or
insured obligation shall have the right,
notwithstanding the absence of express
provision therefor in the instruments
evidencing the indebtedness, to accel-
erate the maturity of such obligation
at any time after the continuance of
any default for the period of three
months.

(h) If sufficient funds are tendered to
bring a delinquency current at any
time prior to a judicial or statutory
sale or other public sale under power of
sale provisions contained in the loan
instruments to liquidate any security
for a guaranteed loan, the holder shall
be obligated to accept the funds in pay-
ment of the delinquency unless the
prior approval of the Secretary is ob-
tained to do otherwise, or unless rein-
statement of the loan would adversely
affect the dignity of the lien or be oth-
erwise precluded by law. A delinquency

38 CFR Ch. | (7-1-08 Edition)

will include all installment payments
(principal, interest, taxes, insurance,
advances, etc.) due and unpaid and any
accumulated late charges plus any rea-
sonable expenses incurred and paid by
the holder if termination proceedings
have begun (e.g., advertising costs,
foreclosure costs, attorney or trustee
fees, recording fees, etc.).

(Authority: 38 U.S.C. 3703(c))

(The Office of Management and Budget has
approved the information collection require-
ments in this section under control number
2900-0516.)

§36.4810 Amortization.

(a) All loans, the maturity date of
which is beyond 5 years from date of
loan or date of assumption by the vet-
eran, shall be amortized. Except as pro-
vided in paragraph (e) of this section,
the schedule of payments thereon shall
be in accordance with any generally
recognized plan of amortization requir-
ing approximately equal periodic pay-
ments and shall require a principal re-
duction not less often than annually
during the life of the loan. The final in-
stallment on any loan shall not be in
excess of two times the average of the
preceding installments, except that on
a construction loan such installment
may be for an amount not in excess of
5 percent of the original principal
amount of the loan. The limitations
imposed herein on the amount of the
final installment shall not apply in the
case of any loan extended pursuant to
§36.4815.

(b) Any plan of repayment on loans
required to be amortized which does
not provide for approximately equal
periodic payments shall not be eligible
unless the plan conforms with the pro-
visions of paragraph (e) of this section,
or is otherwise approved by the Sec-
retary.

(c) Every guaranteed or insured loan
shall be repayable within the estimated
economic life of the property securing
the loan.

(d) Subject to paragraph (a) of this
section, any amounts which under the
terms of a loan do not become due and
payable on or before the last maturity
date permissible for loans of its class
under the limitations contained in 38
U.S.C. chapter 37 shall automatically
fall due on such date. See §36.4837.
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