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all further liability to the Secretary on
account of such loan (including liabil-
ity for any loss resulting from any de-
fault of the transferee or any subse-
quent purchaser of such property) if
the Secretary has determined, after
such investigation as may be deemed
appropriate, that there has been com-
pliance with the conditions prescribed
in 38 U.S.C. 3713. The assumption of full
liability for repayment of the loan by
the transferee of the property must be
evidenced by an agreement in writing
in such form as the Secretary may re-
quire. Release of the veteran from 1li-
ability to the Secretary will not impair
or otherwise affect the Secretary’s
guaranty or insurance liability on the
loan, or the liability of the veteran to
the holder. Any release of liability
granted to a veteran by the Secretary
shall inure to the spouse of such vet-
eran. The release of the veteran from
liability to the Secretary will con-
stitute the Secretary’s prior approval
to a release of the veteran from liabil-
ity on the loan by the holder thereof.

(Authority: 38 U.S.C. 3713)

(g) If any veteran disposes of residen-
tial property securing a guaranteed or
insured loan obtained under 38 U.S.C.
chapter 37, without receiving a release
from liability with respect to such loan
under 38 U.S.C. 3713 and a default sub-
sequently occurs which results in li-
ability of the veteran to the Secretary
on account of the loan, the Secretary
may relieve the veteran of such liabil-
ity if he determines that:

(1) A transferee either immediate or
remote is legally liable to the Sec-
retary for the debt of the original vet-
eran-borrower established after the ter-
mination of the loan, and

(2) The original loan was current at
the time such transferee acquired the
property, and

(3) The transferee who is liable to the
Secretary is found to have been a satis-
factory credit risk at the time he or
she acquired the property.

(h)(1) If a veteran or any other person
disposes of residential property secur-
ing a guaranteed or insured loan for
which a commitment was made on or
after March 1, 1988, and the veteran or
other person notifies the loan holder in
writing before disposing of the prop-
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erty, the veteran or other person shall
be relieved of all further liability to
the Secretary with respect to the loan
(including liability for any loss result-
ing from any default of the purchaser
or any subsequent owner of the prop-
erty) and the application for assump-
tion shall be approved if the holder de-
termines that:

(i) The proposed purchaser is credit-
worthy;

(ii) The proposed purchaser is con-
tractually obligated to assume the loan
and the liability to indemnify the De-
partment of Veterans Affairs for the
amount of any claim paid under the
guaranty as a result of a default on the
loan, or has already done so; and

(iii) The payments on the loan are
current.

(2) Should these requirements be sat-
isfied, the holder may also release the
veteran or other person from liability
on the loan. This does not apply if the
approval for the assumption is granted
upon special appeal to avoid immediate
foreclosure.

(i) If a veteran requests a release of
liability under paragraph (f) of this sec-
tion, or if a borrower requests a release
of liability pursuant to
§36.4809(c)(1)(vii), a holder described in
the first sentence of §36.4803(1)(1)(i) is
authorized to and must make all deci-
sions regarding the credit-worthiness
of the transferee, subject to the right
of a transferee to appeal any denial to
the Secretary within 30 days of being
notified in writing of the denial by the
holder or servicer. The procedures and
fees specified in §§36.4803(1)(1)(i) and
36.4813(d)(8) applicable to decisions
under 38 U.S.C. 3714 shall also apply to
decisions specified in this paragraph.

(Authority: 38 U.S.C. 3703(c), 3713 and 3714)

(The Office of Management and Budget has
approved the information collection require-
ments in this section under control number
2900-0112.)

§36.4827 Release of security.

(a)(1) Except upon full payment of
the indebtedness, or except as provided
in paragraph (a)(2) of this section or in
paragraphs (e) and (f) of §36.4822, the
holder shall not release a lien or other
right in or to real property held as se-
curity for a guaranteed or insured loan,
or grant a fee or other interest in such
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property, without prior approval of the
Secretary.

(2) The holder may, without the prior
approval of the Secretary, release the
lien on a portion of the property secur-
ing the loan provided:

(i) The holder has obtained an ap-
praisal from the Secretary showing the
value of the security prior to the par-
tial release of the lien and the value of
the security on which the lien will re-
main;

(ii) The portion of the property still
subject to the lien is fit for dwelling
purposes; and

(iii) The loan-to-value ratio after the
partial release of the lien:

(A) Will be not more than 80 percent;
or

(B) If the loan-to-value ratio after
the partial release of the lien is 80 per-
cent or higher, any proceeds received
as consideration from the partial re-
lease of the lien shall be applied to the
unpaid loan balance.

(b) A holder may release from the
lien personal property including crops
without the prior approval of the Sec-
retary.

(c) Failure of the holder to comply
with the provisions of this section shall
not in itself affect the validity of the
title of a purchaser to the property re-
leased.

(d) The release of the personal liabil-
ity of any obligor on a guaranteed or
insured obligation resultant from the
act or omission of any holder without
the prior approval of the Secretary
shall release the obligation of the Sec-
retary as guarantor or insurer, except
when such act or omission consists of:

(1) Failure to establish the debt as a
valid claim against the assets of the es-
tate of any deceased obligor, provided
no lien for the guaranteed or insured
debt is thereby impaired or destroyed;
or

(2) An election and appropriate pros-
ecution of legally available effective
remedies with respect to the reposses-
sion or the liquidation of the security
in any case, irrespective of the identity
or the survival of the original or of any
subsequent debtor, if holder shall have
given such notice as required by
§36.4817 and if, after receiving such no-
tice, the Secretary shall have failed to
notify the holder within 15 days to pro-

38 CFR Ch. | (7-1-08 Edition)

ceed in such manner as to effectively
preserve the personal liability of the
parties liable, or such of them as the
Secretary indicates in such notice to
the holder; or

(3) The release of an obligor, or obli-
gors, from liability on an obligation se-
cured by a lien on property, which re-
lease is an incident of and contempora-
neous with the sale of such property to
an eligible veteran who assumed such
obligation, which assumed obligation
is guaranteed on the assuming vet-
eran’s account pursuant to 38 U.S.C.
chapter 37; or

(4) The release of an obligor or obli-
gors as provided in §36.4815; or, the re-
lease of an obligor, or obligors, inci-
dent to the sale of property securing
the loan which the holder is authorized
to approve under the provisions of 38
U.S.C. 3714.

(Authority: 38 U.S.C. 3714)

§36.4828 Partial or total loss of guar-
anty or insurance.

(a) Subject to the incontestable pro-
visions of 38 U.S.C. 3721 as to loans
guaranteed or insured on or subsequent
to July 1, 1948, there shall be no liabil-
ity on account of a guaranty or insur-
ance, or any certificate or other evi-
dence thereof, with respect to a trans-
action in which a signature to the
note, the mortgage, or any other loan
papers, or the application for guaranty
or insurance is a forgery; or in which
the certificate of discharge or the cer-
tificate of eligibility is counterfeited,
or falsified, or is not issued by the Gov-
ernment.

(1) Except as to a holder who ac-
quired the loan instrument before ma-
turity, for value, and without notice,
and who has not directly or by agent
participated in the fraud, or in the mis-
representation hereinafter specified,
any willful and material misrepresen-
tation or fraud by the lender, or by a
holder, or the agent of either, in pro-
curing the guaranty or the insurance
credit, shall relieve the Secretary of li-
ability, or, as to loans guaranteed or
insured on, or subsequent to July 1,
1948, shall constitute a defense against
liability on account of the guaranty or
insurance of the loan in respect to
which the willful misrepresentation, or
the fraud, is practiced: Provided, that if
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