§36.4863

§36.4863 Miscellaneous legal require-
ments.

(a) Declarant transfer of control of
owners’ association—(1) Standards for
transfer of control. The declarant shall
relinquish all special rights, expressed
or implied, through which the declar-
ant may directly or indirectly control,
direct, modify, or veto any action of
the owners’ association, its executive
board, or a majority of unit owners,
and control of the owners’ association
shall pass to the owners of units within
the project, not later than the earlier
of the following:

(i) 120 days after the date by which 75
percent of the units have been con-
veyed to unit purchasers,

(ii) The last date of a specified period
of time following the first conveyance
to a unit purchaser; such period of time
is to be reasonable for the particular
project. The maximum acceptable pe-
riod usually will be from 3 to 5 years
for single-phased condominium regimes
and 5 to 7 years for expandable con-
dominiums, or

(iii) On a case basis, modifications or
variations of the requirements of para-
graphs (a)(1)(i) and (ii) of this section
will be acceptable, particularly in cir-
cumstances involving very large condo-
minium developments.

(2) Declarant’s unit votes after transfer
of control. The requirements of para-
graph (a)(1) of this section shall not af-
fect the declarant’s rights, as a unit
owner, to exercise the votes allocated
to units which the declarant owns.

(3) Unit owners’ participation in man-
agement. Declarant should provide for
and foster early participation of unit
owners in the management of the
project.

(b) Taxes. Unless otherwise provided
by State law, real estate taxes must be
assessed and be lienable only against
the individual wunits, together with
their undivided interests in the com-
mon elements, and not against the
multifamily structure. The owners’ as-
sociation usually owns no real estate,
so it has no obligation concerning ad
valorem taxes. Unless taxes are as-
sessed only against the individual
units, a tax lien could amount to more
than the value of any particular unit in
the structure.

(c) [Reserved]
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(d) Policies for bylaws. The bylaws of
the condominium should be suffi-
ciently detailed for the successful gov-
ernance of the condominium by unit
owners. Among other things, such doc-
uments should contain adequate provi-
sions for the election and removal of
directors and officers.

(e) Insurance and related require-
ments—(1) Insurance. The holder shall
require hazard and flood insurance
policies to be procured and maintained
in accordance with §36.4829. Because of
the nature of condominiums, addi-
tional types of insurance coverages—
such as tort liability insurance for in-
juries sustained on the premises, per-
sonal liability insurance for directors
and officers managing association af-
fairs, boiler insurance, etc.—should be
considered in appropriate cir-
cumstances.

(2) Fidelity bond coverage. The secur-
ing of appropriate fidelity bond cov-
erage is recommended but not required,
for any person or entity handling funds
of the owners’ association, including,
but not limited to, employees of the
professional managers. Such fidelity
bonds should name the association as
an obligee, and be written in an
amount equal to at least the estimated
maximum of funds, including reserve
funds, in the custody of the owners’ as-
sociation or the management agent at
any given time during the term of the
fidelity bond. However, the bond should
not be less than a sum equal to 3
months’ aggregate assessments on all
units plus reserve funds.

(Authority: 38 U.S.C. 3703(c)(1), 3710(a)(6))

§36.4864 Documentation and related
requirements—flexible condomin-
iums and condominiums with off-
site facilities.

(a) Expandable condominiums. The fol-
lowing policies apply to condominium
regimes which may be increased in size
by the declarant:

(1) The declarant’s right to expand
the regime must be fully described in
the declaration. The declaration must
contain provisions adequate to ensure
that future improvements to the con-
dominium will be consistent with ini-
tial improvements in terms of quality
of construction. The declarant must
build each phase in accordance with an
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approved general plan for the total de-
velopment (§36.4861(d)(2)) supported by
detailed plats and plans of each phase
prior to the construction of the par-
ticular phase.

(2) The reservation of a right to ex-
pand the condominium regime, the
method of expansion and the result of
an expansion must not affect the statu-
tory validity of the condominium re-
gime or the validity of title to the
units.

(3) The declaration or equivalent doc-
ument must contain a covenant that
the condominium regime may not be
amended or merged with a successor
condominium regime without prior
written approval of the Secretary. The
declarant may have the proposed legal
documentation to accomplish the
merger reviewed prior to recordation.
However, the Secretary’s final approval
of the merger will not be granted until
the successor condominium has been
legally established and construction
completed. The declarant may add
phases to an expandable condominium
regime without the prior approval of
the Secretary if the phasing imple-
ments a previously approved general
plan for the total development. A copy
of the amendment to the declaration or
other annexation document which adds
each phase must be submitted to the
Secretary in accordance with
§36.4865(b)(6).

(4) Liens arising in connection with
the declarant’s ownership of, and con-
struction of improvements upon, the
property to be added must not ad-
versely affect the rights of existing
unit owners, or the priority of first
mortgages on units in the existing con-
dominium property. All taxes, assess-
ments, mechanic’s liens, and other
charges affecting such property, cov-
ering any period prior to the addition
of the property, must be paid or other-
wise satisfactorily provided for by the
declarant.

(5) The declarant must purchase (at
declarant’s own expense) a general li-
ability insurance policy in an amount
not less than $1 million for each occur-
rence, to cover any liability which
owners of previously sold units are ex-
posed to as a result of further condo-
minium project development.
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(6) Each expandable project shall
have a specified maximum number of
units which will give each unit owner a
minimum percentage of interest in the
common elements. Each project shall
also have a specified minimum number
of units which will give each unit
owner a maximum percentage of inter-
est in the common elements. The min-
imum number of units to be built
should be that which would be ade-
quate to reasonably support the com-
mon elements. The maximum number
of units to be built should be that
which would not overload the capacity
of the common facilities. The max-
imum possible percentage(s) and the
minimum possible percentage(s) of un-
divided interest in the common ele-
ments for each type of unit must be
stated in the declaration or equivalent
document.

(7) The declaration or equivalent doc-
ument shall set forth clearly the basis
for reallocation of unit owner’s owner-
ship interests, common expense liabil-
ities and voting rights in the event the
number of units in the condominium is
increased. Such reallocation shall be
according to the applicable criteria set
forth in §§36.4861(b) and 36.4862(c)(1) and
(2).

(8) The declarant’s right to expand
the condominium must be for a reason-
able period of time with a specific end-
ing date. The maximum acceptable pe-
riod will usually be from 5 to 7 years
after the date of recording the declara-
tion. On a case basic, longer periods of
expansion rights will be acceptable,
particularly in circumstances involv-
ing sizable condominium develop-
ments.

(b) Series projects. (1) Each phase in
the series approach is to be considered
as a separate project. A separate set of
legal documents must be filed for each
phase or project that relates to the
condominium within its own boundary.
The declaration for each phase must
describe the particular project as a
part of the whole development area,
but subject only the one phase to the
condominium regime. A separate unit
ratio must be established that would
relate each unit to all units of the par-
ticular condominium for purposes of
ownership in the common areas, voting
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rights and assessment liability. A sepa-
rate association may be created to gov-
ern the affairs of each condominium.
Each phase is subject to a separate
presale requirement.

(2) In the case of proposed projects,
or projects under construction, the dec-
laration should state the number of
total units that the developer intends
to build on other sections of the devel-
opment area.

(c) Other flexible condominiums. Con-
dominiums containing withdrawable
real estate (contractable condomin-
iums) and condominiums containing
convertible real estate (portions of the
condominium within which additional
units or limited common elements, or
both, may be created) will be consid-
ered acceptable provided the flexible
condominium complies with the
§36.4800 series.

(Authority: 38 U.S.C. 3703(c)(1), 3710(a)(6))

(The Office of Management and Budget has
approved the information collection require-
ments of this section under control number
2900-0448.)

§36.4865 Appraisal requirements.

(a) Eristing resale condominiums. Upon
acceptance by the local office of the or-
ganizational documents, the project
and unit(s) proposed as security for
guaranteed financing shall be ap-
praised to ensure that they meet MPRs
(Minimum Property Requirements) and
are safe, sanitary, and structurally
sound. The Department of Veterans Af-
fairs MPRs for existing construction
apply to all existing resale condomin-
iums including conversions, except
that water, heating, ventilating, air
conditioning and sewer service may be
supplied from a central source.

(Authority: 38 U.S.C. 3703(c)(1),
(b)(5))

(b) Proposed condominiums or existing
condominiums with declarant in control
or marketing units—(1) Low rise and high
rise condominiums. Low rise and high
rise condominiums shall comply with
local building codes. Only the alter-
ations, improvements, or repairs to low
rise and high rise buildings proposed to
be converted to the condominium form
of ownership must comply with current
local building codes, unless local au-

3710(a)(6),
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thorities require total code compliance
on the entire structure when a building
is being converted to the condominium
form of ownership. In those areas
where local standards are nonexistent,
inferior to, or in conflict with Depart-
ment of Veterans Affairs objectives, a
certification will be required from a
registered professional architect and/or
registered engineer certifying that the
plans and specifications conform to one
of the national building codes which is
typical of similar construction meth-
ods and standards for condominiums
used in the area. Those portions of the
condominium conversion which are not
being altered, improved or repaired
must be appraised in accordance with
paragraph (a) of this section.

(2) Horizontal condominiums. Depart-
ment of Veterans Affairs policies and
procedures applicable to single-family
residential construction shall also
apply to horizontal condominiums.
Proposed or existing (declarant in con-
trol or marketing units) horizontal
condominium conversions shall comply
with current local building codes for
alterations and improvements or re-
pairs made to convert the building to
the condominium form of ownership
unless local authorities require total
code compliance on the entire struc-
ture when a building is being converted
to the condominium form of ownership.
In those areas where local standards
are nonexistent, inferior to, or in con-
flict with Department of Veterans Af-
fairs objectives, a certification will be
required from a professional architect
and/or registered engineer certifying
that the plans and specifications con-
form to one of the national building
codes which is typical of similar con-
struction methods and standards for
condominiums used in the area. Those
portions of the condominium conver-
sion which are not being altered, im-
proved or repaired must be appraised in
accordance with paragraph (a) of this
section.

(Authority: 38 U.S.C. 3703(c)(1))

(3) Unit completion. All units in the
individual project or phase must be
substantially completed except for cus-
tomer preference items, such as inte-
rior finishes, appliances or equipment.
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