§1033.610

and (b)(2) do not apply for locomotives.
Instead, use good engineering judgment
to investigate emission-related defects
consistent with normal locomotive in-
dustry practice for investigating de-
fects. You are not required to track
parts shipments as indicators of pos-
sible defects.

(e) Introduction into commerce. The
placement of a new locomotive or new
locomotive engine back into service
following remanufacturing is a viola-
tion of 40 CFR 1068.101(a)(1), unless it
has a valid certificate of conformity
for its model year and the required
label.

§1033.610 Small railroad provisions.

In general, the provisions of this part
apply for all locomotives, including
those owned by Class Il and Class 111
railroads. This section describes how
these provisions apply for railroads
meeting the definition of “‘small rail-
road’” in §1033.901. (NOTE: The term
““small railroad’” excludes all Class Il
railroads and some Class Il railroads,
such as those owned by large parent
companies.)

(a) Locomotives become subject to
the provisions of this part when they
become ‘““new’ as defined in §1033.901.
Under that definition, a locomotive is
“new” when first assembled, and gen-
erally becomes ‘““new’ again when re-
manufactured. As an exception to this
general concept, locomotives that are
owned and operated by railroads meet-
ing the definition of ‘“‘small railroad”
in §1033.901 do not become ‘“‘new’” when
remanufactured, unless they were pre-
viously certified to EPA emission
standards. Certificate holders may re-
quire written confirmation from the
owner/operator that the locomotive
qualifies as a locomotive that is owned
and operated by a small railroad. Such
written confirmation to a certificate
holder is deemed to also be a submis-
sion to EPA and is thus subject to the
reporting requirements of 40 CFR
1068.101.

(b) The provisions of subpart | of this
part apply to all owners and operators
of locomotives subject to this part 1033.
However, the regulations of that sub-
part specify some provisions that apply
only for Class | freight railroads, and
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others that apply differently to Class |
freight railroads and other railroads.

(c) We may exempt new locomotives
that are owned or operated by small
railroads from the prohibition against
remanufacturing a locomotive without
a certificate of conformity as specified
in this paragraph (c). This exemption is
only available in cases where no cer-
tified remanufacturing system is avail-
able for the locomotive. For example,
it is possible that no remanufacturer
will certify a system for very old loco-
motive models that comprise a tiny
fraction of the fleet and that are re-
manufactured infrequently. We will
grant the exemption in all cases in
which no remanufacturing system has
been certified for the applicable engine
family and model year. We may also
grant an exemption where we deter-
mine that a certified system is un-
available. We may consider the issue of
excessive costs in determining the
availability of certified systems. If we
grant this exemption for a previously
certified locomotive, you are required
to return the locomotive to its pre-
viously certified configuration. Send
your request for such exemptions to
the Designated Compliance Officer.

(d) Non-Class | railroads that do not
meet the definition of “‘small railroad”
in §1033.901 may ask that their remanu-
factured locomotives be excluded from
the definition of ‘““new’” in §1033.901 in
cases where no certified remanufac-
turing system is available for the loco-
motive. We will grant the exemption in
all cases in which no remanufacturing
system has been certified for the appli-
cable engine family and model year. If
we grant this exemption for a pre-
viously certified locomotive, you are
required to return the locomotive to
its previously certified configuration.
Send your request for such exemptions
to the Designated Compliance Officer.

§1033.615 Voluntarily subjecting loco-
motives to the standards of this
part.

The provisions of this section specify
the cases in which an owner or manu-
facturer of a locomotive or similar
piece of equipment can subject it to
the standards and requirements of this
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part. Once the locomotive or equip-
ment becomes subject to the loco-
motive standards and requirements of
this part, it remains subject to the
standards and requirements of this
part for the remainder of its service
life.

(a) Equipment excluded from the defini-
tion of ““locomotive’. (1) Manufacturers/
remanufacturers of equipment that is
excluded from the definition of ‘“‘loco-
motive” because of its total power, but
would otherwise meet the definition of
locomotive may ask to have it consid-
ered to be a locomotive. To do this,
submit an application for certification
as specified in subpart C of this part,
explaining why it should be considered
to be a locomotive. If we approve your
request, it will be deemed to be a loco-
motive for the remainder of its service
life.

(2) In unusual circumstances, we may
deem other equipment to be loco-
motives (at the request of the owner or
manufacturer/remanufacturer) where
such equipment does not conform com-
pletely to the definition of locomotive,
but is functionally equivalent to a lo-
comotive.

(b) Locomotives excluded from the defi-
nition of ‘““new’. Owners of remanufac-
tured locomotives excluded from the
definition of ““new’” in §1033.901 under
paragraph (2) of that definition may
choose to upgrade their locomotives to
subject their locomotives to the stand-
ards and requirements of this part by
complying with the specifications of a
certified remanufacturing system, in-
cluding the labeling specifications of
§1033.135.

§1033.620 Hardship provisions for
manufacturers and remanufactur-
ers.

(a) If you qualify for the economic
hardship provisions specified in 40 CFR
1068.245, we may approve a period of de-
layed compliance for up to one model
year total.

(b) The provisions of this paragraph
(b) are intended to address problems
that could occur near the date on
which more stringent emission stand-
ards become effective, such as the tran-
sition from the Tier 2 standards to the
Tier 3 standards for line-haul loco-
motives on January 1, 2012.

§1033.620

(1) In appropriate extreme and un-
usual circumstances that are clearly
outside the control of the manufac-
turer and could not have been avoided
by the exercise of prudence, diligence,
and due care, we may permit you, for a
brief period, to introduce into com-
merce locomotives which do not com-
ply with the applicable emission stand-
ards if all of the following conditions
apply:

(i) You cannot reasonably manufac-
ture the locomotives in such a manner
that they would be able to comply with
the applicable standards.

(if) The manufacture of the loco-
motives was substantially completed
prior to the applicability date of the
standards from which you seek the re-
lief. For example, you may not request
relief for a locomotive that has been
ordered, but for which you will not
begin the assembly process prior to the
applicability date of the standards. On
the other hand, we would generally
consider completion of the underframe
weldment to be a substantial part of
the manufacturing process.

(iii) Manufacture of the locomotives
was previously scheduled to be com-
pleted at such a point in time that lo-
comotives would have been included in
the previous model year, such that
they would have been subject to less
stringent standards, and that such
schedule was feasible under normal
conditions.

(iv) You demonstrate that the loco-
motives comply with the less stringent
standards that applied to the previous
model year’s production described in
paragraph (b)(1)(iii) of this section, as
prescribed by subpart C of this part
(i.e., that the locomotives are identical
to locomotives certified in the previous
model year).

(v) You exercised prudent planning,
were not able to avoid the violation,
and have taken all reasonable steps to
minimize the extent of the noncon-
formity.

(vi) We approve your request before
you introduce the locomotives into
commerce.

(2) You must notify us as soon as you
become aware of the extreme or un-
usual circumstances.

(3)(i) Include locomotives for which
we grant relief under this section in
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