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any compliance application, to the ex-
tent practicable, the effects of poten-
tial changes to future climate cycles of 
increased precipitation (as compared to 
present conditions). 

§ 194.26 Expert judgment. 
(a) Expert judgment, by an individual 

expert or panel of experts, may be used 
to support any compliance application, 
provided that expert judgment does not 
substitute for information that could 
reasonably be obtained through data 
collection or experimentation. 

(b) Any compliance application shall: 
(1) Identify any expert judgments 

used to support the application and 
shall identify experts (by name and 
employer) involved in any expert judg-
ment elicitation processes used to sup-
port the application. 

(2) Describe the process of eliciting 
expert judgment, and document the re-
sults of expert judgment elicitation 
processes and the reasoning behind 
those results. Documentation of inter-
views used to elicit judgments from ex-
perts, the questions or issues presented 
for elicitation of expert judgment, 
background information provided to 
experts, and deliberations and formal 
interactions among experts shall be 
provided. The opinions of all experts 
involved in each elicitation process 
shall be provided whether the opinions 
are used to support compliance appli-
cations or not. 

(3) Provide documentation that the 
following restrictions and guidelines 
have been applied to any selection of 
individuals used to elicit expert judg-
ments: 

(i) Individuals who are members of 
the team of investigators requesting 
the judgment or the team of investiga-
tors who will use the judgment were 
not selected; and 

(ii) Individuals who maintain, at any 
organizational level, a supervisory role 
or who are supervised by those who 
will utilize the judgment were not se-
lected. 

(4) Provide information which dem-
onstrates that: 

(i) The expertise of any individual in-
volved in expert judgment elicitation 
comports with the level of knowledge 
required by the questions or issues pre-
sented to that individual; and 

(ii) The expertise of any expert panel, 
as a whole, involved in expert judg-
ment elicitation comports with the 
level and variety of knowledge required 
by the questions or issues presented to 
that panel. 

(5) Explain the relationship among 
the information and issues presented to 
experts prior to the elicitation process, 
the elicited judgment of any expert 
panel or individual, and the purpose for 
which the expert judgment is being 
used in compliance applications(s). 

(6) Provide documentation that the 
initial purpose for which expert judg-
ment was intended, as presented to the 
expert panel, is consistent with the 
purpose for which this judgment was 
used in compliance application(s). 

(7) Provide documentation that the 
following restrictions and guidelines 
have been applied in eliciting expert 
judgment: 

(i) At least five individuals shall be 
used in any expert elicitation process, 
unless there is a lack or unavailability 
of experts and a documented rationale 
is provided that explains why fewer 
than five individuals were selected. 

(ii) At least two-thirds of the experts 
involved in an elicitation shall consist 
of individuals who are not employed di-
rectly by the Department or by the De-
partment’s contractors, unless the De-
partment can demonstrate and docu-
ment that there is a lack or unavail-
ability of qualified independent ex-
perts. If so demonstrated, at least one- 
third of the experts involved in an 
elicitation shall consist of individuals 
who are not employed directly by the 
Department or by the Department’s 
contractors. 

(c) The public shall be afforded a rea-
sonable opportunity to present its sci-
entific and technical views to expert 
panels as input to any expert 
elicitation process. 

§ 194.27 Peer review. 

(a) Any compliance application shall 
include documentation of peer review 
that has been conducted, in a manner 
required by this section, for: 

(1) Conceptual models selected and 
developed by the Department; 

(2) Waste characterization analyses 
as required in § 194.24(b); and 
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(3) Engineered barrier evaluation as 
required in § 194.44. 

(b) Peer review processes required in 
paragraph (a) of this section, and con-
ducted subsequent to the promulgation 
of this part, shall be conducted in a 
manner that is compatible with 
NUREG–1297, ‘‘Peer Review for High- 
Level Nuclear Waste Repositories,’’ 
published February 1988. (Incorporation 
by reference as specified in § 194.5.) 

(c) Any compliance application shall: 
(1) Include information that dem-

onstrates that peer review processes re-
quired in paragraph (a) of this section, 
and conducted prior to the implemen-
tation of the promulgation of this part, 
were conducted in accordance with an 
alternate process substantially equiva-
lent in effect to NUREG–1297 and ap-
proved by the Administrator or the Ad-
ministrator’s authorized representa-
tive; and 

(2) Document any peer review proc-
esses conducted in addition to those re-
quired pursuant to paragraph (a) of 
this section. Such documentation shall 
include formal requests, from the De-
partment to outside review groups or 
individuals, to review or comment on 
any information used to support com-
pliance applications, and the responses 
from such groups or individuals. 

CONTAINMENT REQUIREMENTS 

§ 194.31 Application of release limits. 
The release limits shall be calculated 

according to part 191, appendix A of 
this chapter, using the total activity, 
in curies, that will exist in the disposal 
system at the time of disposal. 

§ 194.32 Scope of performance assess-
ments. 

(a) Performance assessments shall 
consider natural processes and events, 
mining, deep drilling, and shallow 
drilling that may affect the disposal 
system during the regulatory time 
frame. 

(b) Assessments of mining effects 
may be limited to changes in the hy-
draulic conductivity of the 
hydrogeologic units of the disposal sys-
tem from excavation mining for nat-
ural resources. Mining shall be as-
sumed to occur with a one in 100 prob-
ability in each century of the regu-

latory time frame. Performance assess-
ments shall assume that mineral de-
posits of those resources, similar in 
quality and type to those resources 
currently extracted from the Delaware 
Basin, will be completely removed 
from the controlled area during the 
century in which such mining is ran-
domly calculated to occur. Complete 
removal of such mineral resources 
shall be assumed to occur only once 
during the regulatory time frame. 

(c) Performance assessments shall in-
clude an analysis of the effects on the 
disposal system of any activities that 
occur in the vicinity of the disposal 
system prior to disposal and are ex-
pected to occur in the vicinity of the 
disposal system soon after disposal. 
Such activities shall include, but shall 
not be limited to, existing boreholes 
and the development of any existing 
leases that can be reasonably expected 
to be developed in the near future, in-
cluding boreholes and leases that may 
be used for fluid injection activities. 

(d) Performance assessments need 
not consider processes and events that 
have less than one chance in 10,000 of 
occurring over 10,000 years. 

(e) Any compliance application(s) 
shall include information which: 

(1) Identifies all potential processes, 
events or sequences and combinations 
of processes and events that may occur 
during the regulatory time frame and 
may affect the disposal system; 

(2) Identifies the processes, events or 
sequences and combinations of proc-
esses and events included in perform-
ance assessments; and 

(3) Documents why any processes, 
events or sequences and combinations 
of processes and events identified pur-
suant to paragraph (e)(1) of this section 
were not included in performance as-
sessment results provided in any com-
pliance application. 

§ 194.33 Consideration of drilling 
events in performance assessments. 

(a) Performance assessments shall 
examine deep drilling and shallow 
drilling that may potentially affect the 
disposal system during the regulatory 
time frame. 

(b) The following assumptions and 
process shall be used in assessing the 
likelihood and consequences of drilling 
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