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(d) In the case of activities covered
by General permits or section
208(b)(4)(B) and (C) Best Management
Practices, the analysis and documenta-
tion required by the Guidelines will be
performed at the time of General per-
mit issuance or section 208(b)(4)(B) and
(C) Best Management Practices pro-
mulgation and will not be repeated
when activities are conducted under a
General permit or section 208(b)(4)(B)
and (C) Best Management Practices
control. These Guidelines do not re-
quire reporting or formal written com-
munication at the time individual ac-
tivities are initiated under a General
permit or section 208(b)(4)(B) and (C)
Best Management Practices. However,
a particular General permit may re-
quire appropriate reporting.

§230.7

(a) Conditions for the issuance of Gen-
eral permits. A General permit for a cat-
egory of activities involving the dis-
charge of dredged or fill material com-
plies with the Guidelines if it meets
the applicable restrictions on the dis-
charge in §230.10 and if the permitting
authority determines that:

(1) The activities in such category
are similar in nature and similar in
their impact upon water quality and
the aquatic environment;

(2) The activities in such category
will have only minimal adverse effects
when performed separately; and

(3) The activities in such category
will have only minimal cumulative ad-
verse effects on water quality and the
aquatic environment.

(b) Ewvaluation process. To reach the
determinations required in paragraph
(a) of this section, the permitting au-
thority shall set forth in writing an
evaluation of the potential individual
and cumulative impacts of the cat-
egory of activities to be regulated
under the General permit. While some
of the information necessary for this
evaluation can be obtained from poten-
tial permittees and others through the
proposal of General permits for public
review, the evaluation must be com-
pleted before any General permit is
issued, and the results must be pub-
lished with the final permit.

(1) This evaluation shall be based
upon consideration of the prohibitions
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listed in §230.10(b) and the factors list-
ed in §230.10(c), and shall include docu-
mented information supporting each
factual determination in §230.11 of the
Guidelines (consideration of alter-
natives in §230.10(a) are not directly
applicable to General permits);

(2) The evaluation shall include a
precise description of the activities to
be permitted under the General permit,
explaining why they are sufficiently
similar in nature and in environmental
impact to warrant regulation under a
single General permit based on sub-
parts C through F of the Guidelines.
Allowable differences between activi-
ties which will be regulated under the
same General permit shall be specified.
Activities otherwise similar in nature
may differ in environmental impact
due to their location in or near eco-
logically sensitive areas, areas with
unique chemical or physical character-
istics, areas containing concentrations
of toxic substances, or areas regulated
for specific human uses or by specific
land or water management plans (e.g.,
areas regulated under an approved
Coastal Zone Management Plan). If
there are specific geographic areas
within the purview of a proposed Gen-
eral permit (called a draft General per-
mit under a State 404 program), which
are more appropriately regulated by in-
dividual permit due to the comnsider-
ations cited in this paragraph, they
shall be clearly delineated in the eval-
uation and excluded from the permit.
In addition, the permitting authority
may require an individual permit for
any proposed activity under a General
permit where the nature or location of
the activity makes an individual per-
mit more appropriate.

(3) To predict cumulative effects, the
evaluation shall include the number of
individual discharge activities likely
to be regulated under a General permit
until its expiration, including repeti-
tions of individual discharge activities
at a single location.

Subpart B—Compliance With the
Guidelines

§230.10 Restrictions on discharge.

NOTE: Because other laws may apply to
particular discharges and because the Corps
of Engineers or State 404 agency may have
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additional procedural and substantive re-
quirements, a discharge complying with the
requirement of these Guidelines will not
automatically receive a permit.

Although all requirements in §230.10
must be met, the compliance evalua-
tion procedures will vary to reflect the
seriousness of the potential for adverse
impacts on the aquatic ecosystems
posed by specific dredged or fill mate-
rial discharge activities.

(a) Except as provided under section
404(b)(2), no discharge of dredged or fill
material shall be permitted if there is
a practicable alternative to the pro-
posed discharge which would have less
adverse impact on the aquatic eco-
system, so long as the alternative does
not have other significant adverse en-
vironmental consequences.

(1) For the purpose of this require-
ment, practicable alternatives include,
but are not limited to:

(i) Activities which do not involve a
discharge of dredged or fill material
into the waters of the United States or
ocean waters;

(ii) Discharges of dredged or fill ma-
terial at other locations in waters of
the United States or ocean waters;

(2) An alternative is practicable if it
is available and capable of being done
after taking into consideration cost,
existing technology, and logistics in
light of overall project purposes. If it is
otherwise a practicable alternative, an
area not presently owned by the appli-
cant which could reasonably be ob-
tained, utilized, expanded or managed
in order to fulfill the basic purpose of
the proposed activity may be con-
sidered.

(3) Where the activity associated
with a discharge which is proposed for
a special aquatic site (as defined in
subpart E) does not require access or
proximity to or siting within the spe-
cial aquatic site in question to fulfill
its basic purpose (i.e., is not ‘“water de-
pendent’), practicable alternatives
that do not involve special aquatic
sites are presumed to be available, un-
less clearly demonstrated otherwise. In
addition, where a discharge is proposed
for a special aquatic site, all prac-
ticable alternatives to the proposed
discharge which do not involve a dis-
charge into a special aquatic site are
presumed to have less adverse impact

§230.10

on the aquatic ecosystem, unless clear-
ly demonstrated otherwise.

(4) For actions subject to NEPA,
where the Corps of Engineers is the
permitting agency, the analysis of al-
ternatives required for NEPA environ-
mental documents, including supple-
mental Corps NEPA documents, will in
most cases provide the information for
the evaluation of alternatives under
these Guidelines. On occasion, these
NEPA documents may address a broad-
er range of alternatives than required
to be considered under this paragraph
or may not have considered the alter-
natives in sufficient detail to respond
to the requirements of these Guide-
lines. In the latter case, it may be nec-
essary to supplement these NEPA doc-
uments with this additional informa-
tion.

() To the extent that practicable al-
ternatives have been identified and
evaluated under a Coastal Zone Man-
agement program, a section 208 pro-
gram, or other planning process, such
evaluation shall be considered by the
permitting authority as part of the
consideration of alternatives under the
Guidelines. Where such evaluation is
less complete than that contemplated
under this subsection, it must be sup-
plemented accordingly.

(b) No discharge of dredged or fill
material shall be permitted if it:

(1) Causes or contributes, after con-
sideration of disposal site dilution and
dispersion, to violations of any applica-
ble State water quality standard;

(2) Violates any applicable toxic ef-
fluent standard or prohibition under
section 307 of the Act;

(3) Jeopardizes the continued exist-
ence of species listed as endangered or
threatened under the Endangered Spe-
cies Act of 1973, as amended, or results
in likelihood of the destruction or ad-
verse modification of a habitat which
is determined by the Secretary of Inte-
rior or Commerce, as appropriate, to be
a critical habitat under the Endan-
gered Species Act of 1973, as amended.
If an exemption has been granted by
the Endangered Species Committee,
the terms of such exemption shall
apply in lieu of this subparagraph;

(4) Violates any requirement imposed
by the Secretary of Commerce to pro-
tect any marine sanctuary designated
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under title III of the Marine Protec-
tion, Research, and Sanctuaries Act of
1972.

(c) Except as provided under section
404(b)(2), no discharge of dredged or fill
material shall be permitted which will
cause or contribute to significant deg-
radation of the waters of the United
States. Findings of significant degrada-
tion related to the proposed discharge
shall be based upon appropriate factual
determinations, evaluations, and tests
required by subparts B and G, after
consideration of subparts C through F,
with special emphasis on the persist-
ence and permanence of the effects out-
lined in those subparts. Under these
Guidelines, effects contributing to sig-
nificant degradation considered indi-
vidually or collectively, include:

(1) Significantly adverse effects of
the discharge of pollutants on human
health or welfare, including but not
limited to effects on municipal water
supplies, plankton, fish, shellfish, wild-
life, and special aquatic sites.

(2) Significantly adverse effects of
the discharge of pollutants on life
stages of aquatic life and other wildlife
dependent on aquatic ecosystems, in-
cluding the transfer, concentration,
and spread of pollutants or their by-
products outside of the disposal site
through biological, physical, and chem-
ical processes;

(3) Significantly adverse effects of
the discharge of pollutants on aquatic
ecosystem diversity, productivity, and
stability. Such effects may include, but
are not limited to, loss of fish and wild-
life habitat or loss of the capacity of a
wetland to assimilate nutrients, purify
water, or reduce wave energy; or

(4) Significantly adverse effects of
discharge of pollutants on recreational,
aesthetic, and economic values.

(d) Except as provided under section
404(b)(2), no discharge of dredged or fill
material shall be permitted unless ap-
propriate and practicable steps have
been taken which will minimize poten-
tial adverse impacts of the discharge
on the aquatic ecosystem. Subpart H
identifies such possible steps.

§230.11 Factual determinations.

The permitting authority shall deter-
mine in writing the potential short-
term or long-term effects of a proposed
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discharge of dredged or fill material on
the physical, chemical, and biological
components of the aquatic environ-
ment in light of subparts C through F.
Such factual determinations shall be
used in §230.12 in making findings of
compliance or non-compliance with the
restrictions on discharge in §230.10.
The evaluation and testing procedures
described in §230.60 and §230.61 of sub-
part G shall be used as necessary to
make, and shall be described in, such
determination. The determinations of
effects of each proposed discharge shall
include the following:

(a) Physical substrate determinations.
Determine the nature and degree of ef-
fect that the proposed discharge will
have, individually and cumulatively,
on the characteristics of the substrate
at the proposed disposal site. Consider-
ation shall be given to the similarity in
particle size, shape, and degree of com-
paction of the material proposed for
discharge and the material consti-
tuting the substrate at the disposal
site, and any potential changes in sub-
strate elevation and bottom contours,
including changes outside of the dis-
posal site which may occur as a result
of erosion, slumpage, or other move-
ment of the discharged material. The
duration and physical extent of sub-
strate changes shall also be considered.
The possible loss of environmental val-
ues (§230.20) and actions to minimize
impact (subpart H) shall also be consid-
ered in making these determinations.
Potential changes in substrate ele-
vation and bottom contours shall be
predicted on the basis of the proposed
method, volume, location, and rate of
discharge, as well as on the individual
and combined effects of current pat-
terns, water circulation, wind and wave
action, and other physical factors that
may affect the movement of the dis-
charged material.

(b) Water circulation, fluctuation, and
salinity determinations. Determine the
nature and degree of effect that the
proposed discharge will have individ-
ually and cumulatively on water, cur-
rent patterns, circulation including
downstream flows, and normal water
fluctuation. Consideration shall be
given to water chemistry, salinity,
clarity, color, odor, taste, dissolved gas
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